Constitutional Environmental Law:
Giving Force to Fundamental
Principles in Africa

CoPYRIGHT © 2007
ENVIRONMENTAL LAW INSTITUTE®
UNITED NATIONS ENVIRONMENT PROGRAMME®



Constitutional Environmental Law:

Giving Force to Fundamental Principles in Africa

Copyright © 2007

ISBN: 978-1-58576-104-3

Environmental Law Institute®

2000 L St. NW

Washington DC 20036

United Nations Environment Programme®

All rights reserved.

ELI Project Nos. 990101, 991501, 043105. ELI Order No.: 3821.

(Environmental Law lnstitute®, The Environmental Forum®, ELI®, and the Environ-
mental Law Reporter” are registered trademarks of the Environmental Law Institute.)



Acknowledgments

This publication was originally authored by Carl Bruch (Senior Attorney
and Co-Director of International Programs at the Environmental Law
Institute (ELI)), Wole Coker (former ELI Visiting Scholar), and Chris
VanArsdale (President of GreenHOME). Anne Angwenyi, Hank
Kessler, Maggie Kolb, Christine Nanyonjo, and Sarah Burt provided
supporting research; Jay Austin, Elissa Parker, Bruce Myers, Jessica
Troell, Heidi Hallman, James Shepherd, Suellen Keiner, Elizabeth
Maruma Mrema, and Robert Wabunoha reviewed and commented on
drafts. Resources for initial research conducted under this project were
provided by the World Resources Institute’s (WRI’s) Institutions and
Governance Program. Additional support was provided by the U.S.
Agency for International Development (USAID). The Partnership for
Development of Environmental Law and Institutions in Africa
(PADELIA) of the United Nations Environment Programme (UNEP)
provided support for this 2007 update, as well as the accompanying
CD-ROM containing copies of constitutions of African states.

This publication does not necessarily represent the views of the
WRI, USAID, or UNEP, and no official endorsement should be inferred.
Portions of this report were published as a policy brief by WRI, Washing-
ton, D.C. (April 2001). A version of this publication also appeared in Vol-
ume 26, Issue No. 1 of the Columbia Journal of Environmental Law
(2001).






Constitutional Environmental Law:
Giving Force to Fundamental Principles
in Africa

Table of Contents

Executive Summary . . . . . ... ... ... .. vii

I. General Considerations in Giving Force to

Constitutional Protections . . . . . . . ... ... ... .. ..., 1
A. Implications of Differing Legal Traditions . . . . . . .. ... .. 3
B. The Rise of Constitutionalism . . . . . . . . ... ... ...... 6
C. Applicability of Experiences From Other Jurisdictions. . . . . . . 9
D. Additional Constitutional Considerations . . . . . . . . . .. .. 10
II. The Right to a Healthy Environment. . . . . . . . . ... . ... 13
A. Islam and Environmental Rights . . . . . . . . . . ... .. ... 13
B. Civil and Common Law Jurisdictions . . . . . . . ... .. ... 14
LOverview . . . . . . . . . ..o 15
2.The CharacteroftheRights. . . . . . . . . . . . . . ... 16
C. Applying the Constitutional Right to a Healthy Environment . . . 22
1.Rightto a Healthy Environment. . . . . . . . . . . . . .. 23
2.Environmental Duties . . . . . . . . . ... ... L. 27
3. Development of the Right to a Healthy Environment
inAfrica . . . . ... Lo 34
4. Legislation Implementing the Right to a Healthy
Environment . . . . . . . . .. ..o 37
IILI. The Right to Life . . . . . ... ... ... ... ......... 39
A. The Text of Right to Life Provisions . . . . . . ... ... .... 39
B. Cases Interpreting the Right to Life . . . . . . . . ... ... .. 41
LAfrica. . . . . . . .. 41
2.Asia:CommonLaw . . . . . . . ... ..o 0L 43
3.Latin America: CivilLaw . . . . . . . . . .. ... ... 47
C. Advancing African Environmental Protection Through the
RighttoLife. . . . . . . . . . . . ... 49



vi CONSTITUTIONAL ENVIRONMENTAL LAW

IV.Procedural Rights. . . . . ... ... ... .. .......... 51
A. Freedom of Association . . . . . .. ... ... ......... 51
B. Access to Information . . . . . ... ... ... .. ... .. .. 53
C. Public Participation in Decisionmaking. . . . . . .. ... ... 59
D. Access to Justice . . . . . . ... 62
I.Judicial Review. . . . . . . . . ... ... 63
2.Standing . . . . ... Lo Lo 65
a. Standing in Common Law Jurisdictions of Africa. . . . . . 65
b. Standing in Common Law Jurisdictions Worldwide. . . . . 70
c.Standing in Civil Law Jurisdictions . . . . . . . . . . . . 74
3.Financiallssues. . . . . . . . . . . . . ... ... ... 76
4.0Other ProceduralRights . . . . . . . . . . . . ... ... 78
V.The Way Forward . . . . . . ... ... ... ... ... .... 81
Tables
Table 1:
Rights to Environment, Life, and Fair Process in Constitutions
of African States . . . . . . . .. .. ... L oL 85
Table 2:
Chronology of Environmental Provisions in Constitutions of
African States . . . . . .. ... o 88
Table 3:
Environmental Duties and Rights in Constitutions of African
States . . . . . .. 89
ATTACHMENT:

CD-ROM With Complete Constitutions of African States



Executive Summary

The Constitution is above everything. It is the fundamental law which
guarantees individual and collective rights and liberties, protects the
principle of people’s free choice and confers legitimacy to the exercise
of powers. It allows the assurance of legal protection and control of the
actions of the public authorities in a society wherein prevails the law
and man’s progress in all its dimensions . . . .

—Preamble, Constitution of Algeria (1996)

Constitutional provisions offer broad and powerful tools for protecting
the environment, but to date these tools have gone largely underutilized
in Africa. Practically all constitutions of African states include substan-
tive provisions that ensure either a “right to a healthy environment” or a
“right to life,” which often is held to imply a right to a healthy environ-
ment in which to live that life. Opening courts to citizens to enforce their
constitutional rights strengthens the judiciary, empowers civil society,
and fosters an atmosphere of environmental accountability.

This publication explores how constitutional provisions of African
states can be used to create real, enforceable environmental rights. Afri-
can states have varying legal traditions; namely, common law, civil law,
and Islamic law, as well as some hybrid systems. Nevertheless, these le-
gal systems share many common underlying principles and values, par-
ticularly fundamental human rights that are embodied in their respec-
tive constitutions.

This publication highlights relevant provisions from the constitu-
tions of 52 African countries (excluding the territories of the Canary Is-
lands, the Madeira Islands, Reunion, Somaliland, and Western Sa-
hara)—namely, those provisions that may be used to protect the environ-
ment—as well as cases from around the world that illustrate opportuni-
ties for implementing constitutional environmental rights. Additionally,
given the recently concluded, ongoing, and proposed constitutional re-
forms in various African countries—such as Kenya, Liberia, Sierra Le-
one, Sudan, and Swaziland—this publication examines the opportunities
that such provisions present for improving environmental governance,
addressing issues of environmental and participatory rights, and ensur-
ing implementation and enforcement.
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Part I discusses general considerations, including the nature of con-
stitutions and constitutional law, how the different legal traditions in Af-
rica could affect environmental protection, and the “persuasive author-
ity” of cases from other jurisdictions in Africa and elsewhere in the
world. Part Il surveys the constitutional right to a healthy environment in
Africa, and highlights cases from African countries and elsewhere that il-
lustrate how these constitutional provisions may be given force. Part 11
similarly explores how courts in countries around the world have applied
and extended the constitutional right to a healthy environment and how
similar provisions in constitutions of African states could be used to pro-
tect environmental values. Part [V examines various constitutional pro-
cedural rights, such as access to justice through the doctrine of standing,
that are essential to effective environmental protection. Part V presents
some final thoughts on realizing the promise of constitutional environ-
mental protections.

The CD-ROM attached to this publication includes the full text of
the various constitutions of African states.





