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Federal Policy:  Financial Assurances  

 

2008 Compensatory Mitigation for Losses of Aquatic Resources  

 

§332.3 General compensatory mitigation requirements 

(n) Financial assurances.  

(1) The district engineer shall require sufficient financial assurances to 

ensure a high level of confidence that the compensatory mitigation project will be 

successfully completed, in accordance with applicable performance standards. In 

cases where an alternate mechanism is available to ensure a high level of confidence 

that the compensatory mitigation will be provided and maintained (e.g., a formal, 

documented commitment from a government agency or public authority) the 

district engineer may determine that financial assurances are not necessary for that 

compensatory mitigation project. 

(2) The amount of the required financial assurances must be determined by 

the district engineer, in consultation with the project sponsor, and must be based on 

the size and complexity of the compensatory mitigation project, the degree of 

completion of the project at the time of project approval, the likelihood of success, 

the past performance of the project sponsor, and any other factors the district 

engineer deems appropriate. Financial assurances may be in the form of 

performance bonds, escrow accounts, casualty insurance, letters of credit, legislative 

appropriations for government sponsored projects, or other appropriate 

instruments, subject to the approval of the district engineer. The rationale for 

determining the amount of the required financial assurances must be documented 

in the administrative record for either the DA permit or the instrument. In 

determining the assurance amount, the district engineer shall consider the cost of 

providing replacement mitigation, including costs for land acquisition, planning and 

engineering, legal fees, mobilization, construction, and monitoring.  

(3) If financial assurances are required, the DA permit must include a special 

condition requiring the financial assurances to be in place prior to commencing the 

permitted activity. 

(4) Financial assurances shall be phased out once the compensatory 

mitigation project has been determined by the district engineer to be successful in 

accordance with its performance standards. The DA permit or instrument must 
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clearly specify the conditions under which the financial assurances are to be 

released to the permittee, sponsor, and/or other financial assurance provider, 

including, as appropriate, linkage to achievement of performance standards, 

adaptive management, or compliance with special conditions. 

(5) A financial assurance must be in a form that ensures that the district 

engineer will receive notification at least 120 days in advance of any termination or 

revocation. For third-party assurance providers, this may take the form of a 

contractual requirement for the assurance provider to notify the district engineer at 

least 120 days before the assurance is revoked or terminated.  

(6) Financial assurances shall be payable at the direction of the district 

engineer to his designee or to a standby trust agreement. When a standby trust is 

used (e.g., with performance bonds or letters of credit) all amounts paid by the 

financial assurance provider shall be deposited directly into the standby trust fund 

for distribution by the trustee in accordance with the district engineer’s 

instructions. 

 

 


