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Federal Policy: The Compensation Planning Framework

2008 Compensatory Mitigation Regulations

§332.8 Mitigation banks and in-lieu fee programs
(c) Compensation planning framework for in-lieu fee programs.

(1) The approved instrument for an in-lieu fee program must include a
compensation planning framework that will be used to select, secure, and
implement aquatic resource restoration, establishment, enhancement, and/or
preservation activities. The compensation planning framework must support a
watershed approach to compensatory mitigation. All specific projects used to
provide compensation for DA permits must be consistent with the approved
compensation planning framework. Modifications to the framework must be
approved as a significant modification to the instrument by the district engineer,
after consultation with the IRT.

(2) The compensation planning framework must contain the following
elements:

(i) The geographic service area(s), including a watershed-based
rationale for the delineation of each service area;

(ii) A description of the threats to aquatic resources in the service
area(s), including how the in-lieu fee program will help offset impacts
resulting from those threats;

(iii) An analysis of historic aquatic resource loss in the service area(s);

(iv) An analysis of current aquatic resource conditions in the service
area(s), supported by an appropriate level of field documentation;

(v) A statement of aquatic resource goals and objectives for each
service area, including a description of the general amounts, types and
locations of aquatic resources the program will seek to provide;

(vi) A prioritization strategy for selecting and implementing
compensatory mitigation activities;

(vii) An explanation of how any preservation objectives identified in
paragraph (c)(2)(v) of this section and addressed in the prioritization
strategy in paragraph (c)(2)(vi) satisfy the criteria for use of preservation in
§ 332.3(h);
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(viii) A description of any public and private stakeholder involvement
in plan development and implementation, including, where appropriate,
coordination with federal, state, tribal and local aquatic resource
management and regulatory authorities;

(ix) A description of the long-term protection and management
strategies for activities conducted by the in-lieu fee program sponsor;

(x) A strategy for periodic evaluation and reporting on the progress of
the program in achieving the goals and objectives in paragraph (c)(2)(v) of
this section, including a process for revising the planning framework as
necessary; and

(xi) Any other information deemed necessary for effective
compensation planning by the district engineer.

(3) The level of detail necessary for the compensation planning framework is
at the discretion of the district engineer, and will take into account the
characteristics of the service area(s) and the scope of the program. As part of the in-
lieu fee program instrument, the compensation planning framework will be
reviewed by the IRT, and will be a major factor in the district engineer’s decision on
whether to approve the instrument.
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Federal Policy: Reporting Requirements

2008 Compensatory Mitigation Regulations

§ 332.6 Monitoring

(a) General.

(1) Monitoring the compensatory mitigation project site is necessary
to determine if the project is meeting its performance standards, and to
determine if measures are necessary to ensure that the compensatory
mitigation project is accomplishing its objectives. The submission of
monitoring reports to assess the development and condition of the
compensatory mitigation project is required, but the content and level of
detail for those monitoring reports must be commensurate with the scale
and scope of the compensatory mitigation project, as well as the
compensatory mitigation project type. The mitigation plan must address the
monitoring requirements for the compensatory mitigation project, including
the parameters to be monitored, the length of the monitoring period, the
party responsible for conducting the monitoring, the frequency for
submitting monitoring reports to the district engineer, and the party
responsible for submitting those monitoring reports to the district engineer.

(2) The district engineer may conduct site inspections on a regular
basis (e.g., annually) during the monitoring period to evaluate mitigation site
performance.

(b) Monitoring period. The mitigation plan must provide for a monitoring
period that is sufficient to demonstrate that the compensatory mitigation project
has met performance standards, but not less than five years. A longer monitoring
period must be required for aquatic resources with slow development rates (e.g.,
forested wetlands, bogs). Following project implementation, the district engineer
may reduce or waive the remaining monitoring requirements upon a determination
that the compensatory mitigation project has achieved its performance standards.
Conversely the district engineer may extend the original monitoring period upon a
determination that performance standards have not been met or the compensatory
mitigation project is not on track to meet them. The district engineer may also
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revise monitoring requirements when remediation and/or adaptive management is
required.
(c) Monitoring reports.

(1) The district engineer must determine the information to be
included in monitoring reports. This information must be sufficient for the
district engineer to determine how the compensatory mitigation project is
progressing towards meeting its performance standards, and may include
plans (such as as-built plans), maps, and photographs to illustrate site
conditions. Monitoring reports may also include the results of functional,
condition, or other assessments used to provide quantitative or qualitative
measures of the functions provided by the compensatory mitigation project
site.

(2) The permittee or sponsor is responsible for submitting monitoring
reports in accordance with the special conditions of the DA permit or the
terms of the instrument. Failure to submit monitoring reports in a timely
manner may result in compliance action by the district engineer.

(3) Monitoring reports must be provided by the district engineer to
interested federal, tribal, state, and local resource agencies, and the public,
upon request.

§ 332.8 Mitigation banks and in-lieu fee programs

(i) In-lieu fee program account.

(1) The in-lieu fee program sponsor must establish a program account
after the instrument is approved by the district engineer, prior to accepting
any fees from permittees. If the sponsor accepts funds from entities other
than permittees, those funds must be kept in separate accounts. The program
account must be established at a financial institution that is a member of the
Federal Deposit Insurance Corporation. All interests and earnings accruing to
the program account must remain in that account for use by the in-lieu fee
program for the purposes of providing compensatory mitigation for DA
permits. The program account may only be used for the selection, design,
acquisition, implementation, and management of in-lieu fee compensatory
mitigation projects, except for a small percentage (as determined by the
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district engineer in consultation with the IRT and specified in the
instrument) that can be used for administrative costs.

(2) The sponsor must submit proposed in-lieu fee projects to the
district engineer for funding approval. Disbursements from the program
account may only be made upon receipt of written authorization from the
district engineer, after the district engineer has consulted with the IRT. The
terms of the program account must specify that the district engineer has the
authority to direct those funds to alternative compensatory mitigation
projects in cases where the sponsor does not provide compensatory
mitigation in accordance with the time frame specified in paragraph (n)(4) of
this section.

(3) The sponsor must provide annual reports to the district engineer
and the IRT. The annual reports must include the following information:

(i) All income received, disbursements, and interest earned by
the program account;

(ii) A list of all permits for which in-lieu fee program funds
were accepted. This list shall include: The Corps permit number (or
the state permit number if there is no corresponding Corps permit
number, in cases of state programmatic general permits or other
regional general permits), the service area in which the authorized
impacts are located, the amount of authorized impacts, the amount of
required compensatory mitigation, the amount paid to the in-lieu fee
program, and the date the funds were received from the permittee;

(iii) A description of in-lieu fee program expenditures from the
account, such as the costs of land acquisition, planning, construction,
monitoring, maintenance, contingencies, adaptive management, and
administration;

(iv) The balance of advance credits and released credits at the
end of the report period for each service area; and

(v) Any other information required by the district engineer.
(4) The district engineer may audit the records pertaining to the

program account. All books, accounts, reports, files, and other records
relating to the in-lieu fee program account shall be available at reasonable
times for inspection and audit by the district engineer.
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(p) Accounting procedures.

(2) For in-lieu fee programs, the instrument must contain a provision
requiring the sponsor to establish and maintain an annual report ledger in
accordance with paragraph (i)(3) of this section, as well as individual ledgers that
track the production of released credits for each in-lieu fee project.

(q) Reporting.

(1) Ledger account. The sponsor must compile an annual ledger report
showing the beginning and ending balance of available credits and permitted
impacts for each resource type, all additions and subtractions of credits, and any
other changes in credit availability (e.g., additional credits released, credit sales
suspended). The ledger report must be submitted to the district engineer, who will
distribute copies to the IRT members. The ledger report is part of the administrative
record for the mitigation bank or in-lieu fee program. The district engineer will
make the ledger report available to the public upon request.

(2) Monitoring reports. The sponsor is responsible for monitoring the
mitigation bank site or the in-lieu fee project site in accordance with the approved
monitoring requirements to determine the level of success and identify problems
requiring remedial action or adaptive management measures. Monitoring must be
conducted in accordance with the requirements in § 332.6, and at time intervals
appropriate for the particular project type and until such time that the district
engineer, in consultation with the IRT, has determined that the performance
standards have been attained. The instrument must include requirements for
periodic monitoring reports to be submitted to the district engineer, who will
provide copies to other IRT members.

(3) Financial assurance and long-term management funding report. The
district engineer may require the sponsor to provide an annual report showing
beginning and ending balances, including deposits into and any withdrawals from,
the accounts providing funds for financial assurances and long-term management
activities. The report should also include information on the amount of required
financial assurances and the status of those assurances, including their potential
expiration.
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