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Recurring Themes in 303(d) List
Litigation. = .

* Response to Public Com

me

‘-7 et
Vol y am -~ - I
W .
)

Inform atg ’ @;’ f:_‘f_:.~

A

R ’( 5%

TR B N .



Public Comments

+ 40 C.F.R. 130.7(a): “The process for ... involving the
public, affected dischargers, designated areawide
agencies, and local governments in [list r@k{IE}L
development] shaII be clearly descn ¢§~ 'E"-i e fétazte

2). PAS :

 In practice, states’ comment prqéeesgsﬂusuaﬂy involve
publishing a draft |ISt and ta@ﬁg pwb?c comment They
respond to publtc comment:m'the:r final list sul

to EPA. £ {SEa: 44’
- EPA’s actt,_« _&ﬁ@e“when S TEC

contaln

. - o



Center for Biological Diversity, et al., v. U.S. EPA,
et al., No. 1:20-cv-00056(D: Haw.)
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https://s3-us-west-2.amazonaws.com/s3-wagtail.biolgicaldiversity.org/images/Plastic_on_beach_2_photo_by_Raftography_Sust.max-800x800.jpg

Center for Biological Diversity, et al., v. U.S. EPA,
et al., No. 1:20-cv-00056(D: Haw.)

CBD commented on State’s 2016 303(d) list with various studies showing
the presence of plastics and microplastics in Hawaii waters.

State responded that “At this time, the HIDOH-CWB WI||‘I’]O'E:L$, =4

interpret its narrative criteria.” ok
EPA approved without saying anything furtlﬁ}

EPA withdrew its approval and requeste ﬁ%ﬂsf
“assemble and evaluate all existing a J’eadl y
related data and mformaf' on related.te ﬂas‘m}s in Hawai'i wate ‘ 00 |esﬁr
mation, and submlt‘t 5 of that
evaluation to EPK,@ Ny-SUPpPoF on and, if## fe Lo
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Black Warrior Riverkeeper, Inc., No.
2:19cv344 (N.D. Alabama) = L.ost. Creek
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Black Warrior Riverkeeper, Inc., No.
2:19cv344 (N.D. Alabama)

Black Warrior Riverkeeper submitted comments critical of Alabama’s
decision to delist three segments. Riverkeeper raised concemns about (1)
Monltorlng Summary” documents generated by ADEM H»had

,,,,

ADEM had a detailed response to commentusah_‘ ét{}%pﬂrﬁ f0r dellstmg, but
didn’t speak to the specific technical issues‘Rive r ceeper raised.

EPA approved W'thOUt SGLV'“Q anythlng'mrthenoﬁ these issues:
Riverkeeper sued. . et

EPA believed the.‘Setate s assess
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“Assembling,” “Evaluating,” and *“Using”
Data & Information

130.7(b)(5): Each State shall assemble and evaluate all existing
and readily available water quality-related data and information to

develop the list.... .. L
h %rﬁs,\they gather

— States “assemble” data when, through solicitation an
all existing and readily available water quality-related € , mf&rl:hatlon See
2006 IRG, at 30-32. R CPRIe ) b

— States “evaluate” data when they consider whelhg'r:a i ho 'l?‘should be used to
make a WQS attainment status determlnatlpn ap Mﬁ@*reasonable and
scientifically sound data évaluatlon proce‘c'fblrés 2006 IRG, at 32-37.

—{(-"?

130.7(b)(6): Each State shall proxffdé dactlmentatlon to suppgt
the State's determlnatlon to Ilstfbr,not fo list.... This =

documentatlon shall mclude;@t” |n1mum (iii) A ratlo :
decision to nﬁng__ ahy ex' ‘g@hd readlly availal
mformatlon: e T A s
— A state Meélaé not to ds develop the tifit p
case- S‘peClﬁ’C &tech ical “ra ~See 2006 IR ,a



Envtl. Law & Policy Ctr. v. US EPA, No, 3:19CV295,
2019 WL 5962802 (N.D. OhioNov. 13, 291_9)
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https://www.michiganradio.org/sites/michigan/files/styles/x_large/public/201804/14873476053_8fd0aa7137_h.jpg

Environmental Law & Policy Center, et al., v. U.S.
EPA, et al., No. 3:19-CV-00295(N.D. Ohio)

*  Oct. 20, 2016: Ohio submitted its 303(d) list without an assessment of the open
waters of Lake Erie for nutrients/algae.

- May 19, 2017: EPA approved and ELPC sued, eventually movmg for summary
d AR A
judgment. . *\\
- Jan. 12, 2018: Instead of contesting summary judgment, EP; e‘q‘l{téapproval
.,/gﬁu/*w.

Y

requesting that Ohio assemble and evaluate all data for

° Apr. 11, 2018: Envtl. Law & Policy Ctr. v. United States Er
1740146 (N.D. Ohio) saw D ;},-j" : s
— Court expresses its view that EPA’s ap %?wés}-lkely arbltrary and capricious
because the State dld not evaluate e mg datéiffm Lake Erie and that Lake Erie
is likely impaired. C0urf also vmces,.fﬂtsvatr@m/vlth EPA for withdrawing th
approval in the mldst of summary fégmehfhrrefmg A

' & )
— Court nonethelé%‘a(grées that’* wthority to withdt Wthe a ;, 2) d»
since the appr rovz had been ,at 'W|thdrawn there w asinot ¢ /
dlspute beibre“ﬁe Courtt ,°, U 'A ruleon. e '
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Potomac Riverkeeper, Inc. v. Wheeler, 2019 WL
1440128 (D.D.C. Mar. 31, 2019), aff’d No. 19-5164
(D.C. Cir. Apr. 28;2020) - - .
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Potomac Riverkeeper, Inc. v. Wheeler, 2019 WL
1440128 (D.D.C. Mar. 31, 2019), aff’d No. 19-5164
(D.C. Cir. Apr. 28, 2020)

Riverkeeper argued that ~250 miles of the Shenandoah River should be listed based on
“photographs of algal mats, citizen testimonials outllnlng concerns over algal growth algal
toxin lab data, and algal bottom cover measurements.”

V|rg|n|a s submission evaluated the data, |dent|f|ed some techni I. ‘ }‘Ts about its
=PA ap %n@xpandmg on

Virginia’s explanation in its own decision document) and Rivert "_'*'o chall

\ ™ |

The Court upheld EPA’s approval, finding that EPA reasonakb yrco ged that Virginia had
“evaluated” the data and provnded an acceptable “raﬂbh'ate foz\gsdtfb?on not to “use the
data for listing purposes. A,{ -

What does “evaluate” mean? 46 C F.R. 130. 7{}3)‘65')

— Data and information not lgnore[d] *} :‘: 4 y-} |

—  “[A]ssess the data’s rehablllty and S|gn| Lmnce '.“ ;‘: ' : 44‘ mam %

— Arecord of collectmg, respondlng to,« mymr;g 'dl“scussmg and acting on” date
information \ 5 SR P

What is an acce tabli |onale” .., Li% data to list? 40 C. . R uﬂ! (b)

- Ratlonale(sh‘gﬂktbei ‘1og|cal” 2
& Rahonajﬁ%s’ét forth “s ecific s
like & bllg‘ﬁtlhnecutoﬁ bz sed on data ¢




Priority Rankings

Section 303(d) and 130.7(b)(4) require that “[t]he
State shall establish a priority ranking for such
waters [on the list], taking into account.the
severity of the poIIutlon and the | tf) be made

of such waters.” ‘z\
So far, courts have rejected substantlve
challenges to the prlorltlzatlon of |nd|V|dua|




Envtl. Law & Policy Ctr. v. US EPA, N0..3:19CV295,
2019 WL 5962802 (N.D. Ohio Nov. 13, 2019)

Ohio EPA assigned priority points to each impaired waterbody
based on a formula that takes into account the * presence. and
severity of Human Health impairment, Recreation. L}@E |mpa|rment
Public Water Supply impairment and Aquati se. |mpa|rment

The 2018 IR assigned a large number of prior {y pomts to Lake Erie,
but noted in a separate discussion tha,t“”@hlo EPArrnltlated TMDLs
[are] assigned a low priority for Lake Errje] b,?cause of voluntary
pollution control measures in place~ (AR

The Court seized on that Iangua'gé anQ held that ELPC’ 1ac
adequately stated a claim that @hIO@SSIgned a low prlorr
development to Lake Erie wﬁbﬂ‘takmg into accous ’_’Cth

g

0 TNVIDL -
4»,4, i

factors of j‘,se;v#éﬁty-\of pollu A_‘n-&‘aad ‘uses to be:
— Inthe Cow;l's' view, the ompla .quately aIIege
connec'fon ‘between the's atutory efiteria and the assigr ,-
_ “Because ELPC allegés, not that Ohio EPA should
higher prlorlty for ] t but that the






Judicial Constructive Submission Doctrine

CWA says EPA must establish a federal TMDL If
It disapproves a state TMDL. 303(d)(2)‘

What happens is no state TMDL sub slslgtt?'.; |

held that EPA has an obhg;a;mn{tdestabhsh
TMDLs when a state does not‘f'“

\\ " -"'v

Scott v. Hammondf?ék’ft :FJZd 992 (7" Cirnly
Aug. 1984)ﬁhnms/l dian bacterla | ..a" ":\u,

.«ure f&'
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Judicial Constructive Submission Doctrine

* CS doctrine generally not applied if there is evidence
(even minimal) of past state TMDL activity and

plan/schedule to do more. ‘a@;\’ -;‘;: Y

LWL . !
* San Francisco Baykeeper, Inc. v. Browr ?‘F:3'd'877
(9" Cir. 2002)(18 CA TMDLs plus *“'glgtg)

- OVEC v. Pruitt, 893 F.3d 225 lgzsﬁ Cgéf2018)(“not yet” a
CS because WV establlshed,someﬁ‘f‘l\/l DLs to mltlgate
biological |mpa|rment and)’xad’g~ credible” plantos,,
: i_,_‘wrfh EPA ano sch




Constructive Submission, Specific Impairments,
Particular Pollutants

Sierra Club v. McLerran (W.D.:Wash., 2015)
WA prepared draft PCB TMDL for Spokane River

WA paused TMDL development for more ‘mfo

P - " "o
--\\‘—

Court ordered a,,schedule;fer vvérk of Task ._ "" %
SUPPOTt TI\/IDI%and enqgmn’tjgéﬁpursue anc g i | Z& TMDL

" .'Q- c'v“ ‘#



Columbia River Temperature TMDL -
Columbia Riverkeeper v. Wheeler, 337 F.Supp.3d 989 (W.D.Wash. 2018);
aff’d 944 F.3d 1204 (9™ Cir. 2019); reh’g denied (9% Cir. 2020)

NGO challenged 17-year EPA delay in completing draft TMDL for
temperature on the mainstem of Columbia and Lower Snake Rivers.

In 2000, EPA enterer MOA with WA, OR, ID, and ot ‘to develop

" I

s ingr tg}t%olumbia‘

mainstem. 2 gé. e
In 2002, EPA distributed stakeholdemgp j\dkaft’\and WA and OR
requested that EPA establlsh the IMDL* suspended work

‘04

shortly thereafter.

District court exp&nd.ed apphc;ﬁéﬁ @j;constructlve Slj'b
doctrine to Speejﬁc uhpawmgﬁk; f@nd construc

‘\

occurred, and or s ed '._' 1o ,r. prove or dlsap ‘0ve,C
days, th_e\ disap 0 iSsue TMDL in :

e T



Columbia River Temperature TMDL - Continued

After disapproving CS based on the court’s order and
without waiving appeal rights, EPA sought and was
granted stay of order to establish. 5'-‘;;1-;-\\?‘: y

EPA appealed to the Ninth Circuit toCF
doctrine directly, arguing the judge-m ade theﬂry iS not
supported by statutory text, required §tandards to waive
sovereignty immunity to suit, and federallsm prlnC|pIe
Further argues that, even Lf doctrme is valid, it applies:
only in the instance ofs]_te,vwde default, not to S| f£ ;
|mpa|rmentg,f3‘inally, —PAar .
occurredmthe facts of this ¢ o, Mo

P




East Fork Armells Creek; MT NOI

MEIC and Sierra Club allege constructive subrr‘\'ission
theory applies to TMDLs for various poIIutants lm'palrlng

Montana’s 303(d) list smce 1990 BT A
Could be 1st post- Columbla Riverkeep: =:" W
oth Circuit concernlr;g a smgle- waterbody,
things to come..

NOI recelved ' /2!




Anacostia River (DC) Trash TMDL -
NRDC v. EPA, 301 F. Supp.3d 133.(D.D.C. 2018)

Challenge to EPA approval of DC/MD TMDL for trash
Court held (Chevron Step One) terms maX|m m ~and

f '.\ . AIAN
Emov j,?rbm river

- 3
l.' t"—-\‘r -

Court stayed its vac;atur of EPA’S ap fé’i‘lal So TMDL
remains in effect for permltuég pqrﬁoses until replaced
either by DC/ME) or EPA ),- -_.47‘ % 48 = . “'
2020 NRDCs;esquest foﬁ&‘n‘?year deadling L

EStabIISQ‘:, | 'and 0 . 5CQ0 o] ;.'.§9a|nst E n \. 1
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Potomac River (DC) Bacteria TMDL - Anacostia Riverkeeper
v. Wheeler, 404 F. Supp. 3d 160 (D:D.C, 2019)

NGOs challenged EPA approval of DC bacteria TMDL

WQS = 30-day geometric mean: measure amQ,unt of E.
coli in 100 mL of water five times over a.30-day. period,
multiply those five results by one anatiier, and take the
fifth root of that product. The resuj';_ buld not exceed
126 MPN/100 mL. '1.,

EPA: Blue Plains’ WWTP “Max da{}y" load “is not
intended—despite its Iabek—to Etmctlon as a e;"'
limit appllcableto dlscheg;gesi:“ [b]ut rep S
average of the daily ma> _{r@m Ioadmge eXpected 1o
' ve tt ~_ppllcab .,J , |

OCCuUr . ﬁﬂd still achig
standara 3

P Ry 25
Thus, TMDLS 0] :‘geﬁ ‘\ __,, nable da| W dep “*

Y f
L



Potomac River (DC) Bacteria TMDL - Anacostia Riverkeeper
v. Wheeler, 404 F. Supp. 3d.160 (D.D.C. 2019)

Court #1: While a TMDL may lawfully establish different WLAs for different
days of a 30-day WQS averaging period, those “known” and highest
possible maximums” must be stated in the TMDL that EPA re(ewe and
approves. | ‘%&\ Wi

A TMDL may not be expressed as a “constantly J.» g "b'ielﬁat‘f >
fluctuates based on previous day’s loads.” “[ A-_w‘: '._ga@ summer or faII
the TMDL must still set a maximum daily load:knowr f_, gaﬁ

Court #2: Found inadequate legal and recogd sugb{ei'f‘for EPA S conclusmn
that, where there is an existing numeri c“tértgmrl IS reasonable to assume
that criterion attains the narrative stm&dérda&jﬂ designated u ; .

EPA regulatory Ianguege (“[w]hen@n“ten ,are met water q‘&
generally protectfﬁe ﬂesugnateﬂt@e 0 C.F.R. 131.3(b)) mea
when both the meeuc and nt'lxé'ﬁ:rlterla are met, the'des gna




Oregon Temperature TMDLS —
NWEA v. EPA, No. 3:12-cv-01/51-HZ (D. Qr. 2019)

In 2017, district court held EPA approvals of OR watershed TMDLs
were unlawful because based on invalid “natural condltlon
temperature criteria (criteria struck down in different case _
TMDL approvals; because NCC “supplanted” BBNC :void h;b-'kn'itio
Also, court held EPA failed to approve as S the ] Y
natural condition values which court sai ad re
Also, court held EPA approval of TMD

because approval changed naturri&fﬁnd ‘, C’ntena that was
subject to earlier corfsurtatlon T ol

In October 2019=<f<;6urt,ordere,d%E)R gmf EPA to relét
- sdnedule betwe 023 al

l'l




Deschutes River TMDLs (Washington) —
NWEA v. EPA, No. 2:19-cv-02079-BJR (W.D. Wash.)
(Ongoing)
NWEA challenged EPA failure to approve/disapprove
2015/2017 Deschutes TMDL submissions W/|n 30 days
Court ordered EPA to act by June 2018, m:

1 ;aetef;ia,and le)}

Subsequently, NWEA challenged EE’iA"s failure to

establish 37 replacement TMQLS w/m %{0) days also
challenged EPA’s approvats ona varlety of tec
grounds; also ehallengeﬁEPﬂ’s failure to |sap

|
L

Capitol L;a e ‘.
SoA flled "answer dminis Strative re "
2020 e ,Tuﬂ. '



Chesapeake Bay TMDL Implementation
NOIs

- On May 18, 2020, MD, VA, DC, the CBF and others sent
two NOls threatening to sue EPA for failure to enasure
implementation of the 2010 Chesapeake lI’.MD,L. |

iImplement their Phase 1l Wateré?qdﬂ,m’plementatlon
Plans by 2025. 3




Gunpowder and Bird Rivers, MD NOI

Gunpowder Riverkeeper NOI challenged EPA approval cﬁ‘\PCB
TMDL for the Gunpowder and Bird Rivers in MD.

e ‘. :t;aisa‘
af'loﬁﬂlf’igs

NOI letter datec!_ ZIZZJ%GZO No c
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e f % ,/
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The Adm]ms’tratlve Record
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Ysur Turn to “R[se and Shine”
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What 1s the Administrative Record?

The collection of documents that is the basis for
an agency's administrative decision, |‘IkQ’

establishing or approvmg/dlsapp
list or TMDL. TR

All documents and materials ¢ c”"? "-.”Eféred dlrectly
or indirectly by the decision _:.g‘_’
Includes the state S pr;@posed and flnai
document; publlc cqmr ents Or COItE

respons%ig €O mr fents; "




Record?

ive

Who makes the Administrat




What’s the Purpose of the AR

To document that the agency considered
the relevant statutory and regu__li tg y

ignore any of those factor: .;-.;anétdld not

make a “clear error” in j@ﬁdgmént Overton
Park, 401 U S. at 416 (19?1) |




Why iIs an AR Important?

The APA (5 USC 706) requires federal agency
actions to be consistent with statutory aythonty
and not “arbitrary and capricious _;:vgeasonable

The APA provides for JUdlClabgvreW of final
federal actions based on “j;e whelef record.”

The “full admlmstratlve recorel that was before
the [deusmnmaker] atthe time he madehis
deC|S|on ' Qverton Paxﬂdfm U. S 4C ,.1

“—J'\ e



Judge Lamberth’s Anacostia TSS TMDL Decision -
798 F.Supp. 2d 210 (D.D.C2011)

“The principal concern on review is whether EPA has examined the
relevant data and articulated a satisfactory explanation forits
action including a rational connection between the\éa\g_sfound
and the ch0|ces made.” : :

A

A court will “not supply a reasoned-baéks fg;<the agency s actlon

p

that the agency itself has not glven”"‘ 5 ,;;.n

“The problem is that ihe Deusmﬁ:Ratl@nale does not explain what
judgment EPA is. exerc1smg théselgm}lc basis for that’ judgment, or

‘V" =,

the reasonable,cs.nclusmns)g%abexermse
Rejected “severely. gualifi€o “opil nions' and qu z S
quesses‘v-g%m?f! | ' =

o x\
A alders A o
'+.- A S
J%5 -""".‘. i




Judge Armstrong’s Malibu Creek Nutrient/Sediment TMDL
Decision — 2016 U.S.Dist. LEXIS 12406(N.D. Cal. 2016)

“The function of the district court is to determine whether or not as a
matter of law the evidence in the administrative record permitted
the agency to make the decision it did.” LN

the watershed.” . ‘ym

Court also found that record supgmied @A conS|derat|on and
decisions re natura1 hu*tnent sourtfes mvaswe species, and g

modellng | .,.;,'..';j:_.;- 23 3 ~~.,;¢_}-_‘-. =

o : : '! ,t-:- \‘..;Jw-.
fovides -ample fo




Key 303(d) List Elements to Document
In the AR

The impaired and threatened waters still requiring TMDL(Ss),
pollutants causing the impairment, and priority ranking for
TMDL development (including waters targetag‘;jdr TI\/IDL
development within the next two years) '&9,& DEINGY

Describe methodology used to deV'_,sjtﬁe‘LIS.t; 34

Describe the data and |nformat|.0|g1.,usé.(g~.,t© |dent|fy waters
including a description of the e;q’strng ‘and readllv available
data and mformatlon used. j - —_—

ﬁ ‘
Ao o™ . , " ‘n.
‘ -
N
-
»
‘a‘r [ 2% n.
»> - .
: > R+
>

A ratlonale for any deCISI _' | ft{:) not use any XIS’[Ih
~?’matlon B




Key TMDL Elements to Document in-the AR

Pollutant load set “at a level necessary to implement the
applicable water guality standards™ — CWA 303(d)(1)(C)

40 CFR 130.7(c) &:Qﬁ Tt
Identification of, and allocation of pollt b‘adlf‘o
point and nonpoint SOUrces £ (‘.W&;%. DA

l..\

TMDL must account for “seasonal »va‘méhons inthe

‘ﬂ?

waterbody, e.g., temperature"and ﬂ@‘w variations .

TMDL must coni'aln a “marain oj‘.Safetv to a(‘ ,JI ;
uncertainty.i |rf2:ieita or m@de’hg‘é |

“Reasonabj’é‘“a(‘“ sUr" : ”iﬁprevent ov 2allog

total Icaﬁﬁ“




Golden Rule for Defensible Lists and TMDLSs

Explain your List and TMDL d@@isi@ns

says
+ Explain mIJP the Ilst | |
reasonable and, th.‘__:‘_,‘: | |

x[ V""

approvai ;s,:’reas



Go Beyond your “Checklist”

Don’t simply check to see that the IiSt or
TMDL contains all the requwed

why each submitted ."-'.?? is
adequate/rea&ﬂnable/gﬁ%f




Explain “Why?”

Don’t just make conclusory statements:

4 " ALY
ﬂ L0 WS

The mosl;" ué rtant p




Questions to Ask and Answer. for Each
Element Under Review

What is the relevant statutory/regulatory
requirement?

Did the list or TMDL meet

statutory/regulatory requirer
What is m Y b.aS|s fo ’é




Comment Responses Are Crucial

Public comments are your best friend; they
provide a roadmap to potentlal ,Ig\gaﬁon

litigants really care about»v q’_\ PR
=3 Sy( 2 ‘
If fully and successfuliy*resﬁonded to by

the state or EPA W,e’have an excell

.....

chanc ;7 .



Conclusion . == -
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» Any Questions? o
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