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Montana Arctic Grayling Recovery Program. 



Carolina parakeet
Extinct 1918

ESA Goals

Brown pelican 
Recovered 1985

John Audubon USFWS



U.S. Fish and Wildlife Service

All ~2,190 terrestrial and freshwater species

ESA Goals

NOAA Fisheries

All ~160 marine and anadromous species 

All federal agencies

“All other Federal agencies shall...utilize their 
authorities in furtherance of the purposes of this 
chapter by carrying out programs for 
the conservation of” listed species. [16 USC §1536(a)(1)]



ESA Goals
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ESA Goals

Figure from: Evans, et al. 2016. Species recovery in the United States: increasing the effectiveness of 
the Endangered Species Act. Issues in Ecology 20:1–28.

Recovery trends for 1,292 species (1990-2010)
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Endangered Species

In danger of extinction [16 USC §1532(6)]

1,875 species

Listed Species

Threatened Species

Likely to become endangered in foreseeable future [16 USC 
§1532(20)]

479 species

Species

Full species, subspecies, and distinct population 
segments of vertebrates [16 USC §1532(16)]



Listing Process

For detailed process: 
https://www.fws.gov/endangered/what-we-do/listing-petition-process.html

Petition Enough information to 
proceed? (90 days) 

Is listing warranted? (12 months)

Proposed listing rule

Final listing rule

No Yes

No YesYes but can’t proceed 
(candidate)

Withdraw proposal

[16 USC §1533(b)]

https://www.fws.gov/endangered/what-we-do/listing-petition-process.html


Listing Process

Recommended reading
Holly Doremus, Listing Decisions Under the Endangered Species Act: Why 
Better Science Isn’t Always Better Policy (1997).

Based on Five Threat Factors

Habitat loss
Overuse
Disease and predation
Inadequate regulations
Other factors

Illusion vs. Reality
“solely on the basis of the best scientific and 
commercial data available” [16 USC §1533(b)(1)(A)]

[16 USC §1533(a)(1)]



Listing Process

Petition Enough information to 
proceed? (90 days) 

Is listing warranted? (12 months)

Proposed listing rule

Final listing rule

No Yes

No YesYes but can’t proceed 
(candidate)

Withdraw proposal

For detailed process: 
https://www.fws.gov/endangered/what-we-do/listing-petition-process.html

[16 USC §1533(b)]

https://www.fws.gov/endangered/what-we-do/listing-petition-process.html
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Mammals

Amphibians

Reptiles

Invertebrates

Plants and
lichens

EPIC



Listed Species

Map developed by Curtis H. Flather (USDA) and 
recreated by Patterson Clark (Politico)

10 to 100

5 to 9

2 to 4

1



Crit ical Habitat

Occupied Habitat
• Physical / biological features essential for 
conservation
• May require special management considerations or 
protection 

Unoccupied Habitat
• Essential for conservation 

Exceptions
• Impacts analysis – section 4(b)(2)
• Not prudent – increase threats or no benefit
• Not determinable – delay if not enough data

[16 USC §1532(5)(a)]

[16 USC §1533(b)(2), (a)(3)(A), (b)(6)(C)(ii)]



Crit ical Habitat

USFWS Critical Habitat Mapper



Prohibit ions

Section 9
• Imports and exports

• Interstate commerce 

• “Take” – harass, harm, hunt, shoot, wound, kill, 
trap, capture, or collect. Or attempt.

• “Harm” includes habitat modification 
where it “actually kills or injures 
wildlife.”

• Plants – limited to malicious damage and 
violation of state laws

• Default protections only for endangered species. 
Threatened species protected through 4(d) rules. 

[16 USC §1538(a)(1)]

[50 CFR §17.3]

[16 USC §1538(a)(2)(B)]

[16 USC §1533(d)]



Prohibit ions

Take Jeopardy / Adverse Modification

Section 9 Section 7

Covers everyone Covers federal agencies only

Broadly defined Limited to jeopardy & ad. mod.

Not habitat alone Critical habitat protected

Individuals Species

Animals only Animals and plants



Authorizations: Section 9

Section 9 “take”

Habitat conservation plan 
(HCP)

Conservation or science 
activities
Enhancement of survival permit 
§10(a)(1)(A)

All other activities

Incidental take permit 
§10(a)(2)(B)

Safe harbor agreement

Candidate conservation 
agreement with assurance 
(CCAA)



Authorizations: HCPs

Conservation Biology Institute



Authorizations: Section 7



Authorizations: Section 7

May affect? Likely to adversely affect? 

Jeopardize species or destroy / 
adversely modify critical habitat?

No

Yes

No Yes

No Yes with RPA

Biological Assessment 
with concurrence

Biological Opinion with Incidental 
Take Statement

Yes w/o RPA
Action cannot proceed 
unless “God Squad” 

exempted

For detailed process, see figures 3-1 and 4-1: 
https://www.fws.gov/endangered/esa-library/pdf/esa_section7_handbook.pdf

INFORMAL CONSULTATION

FORMAL CONSULTATION

https://www.fws.gov/endangered/esa-library/pdf/esa_section7_handbook.pdf


Authorizations: Section 7

May affect? Likely to adversely affect? 

Jeopardize species or destroy / 
adversely modify critical habitat?

No

Yes

No Yes

No Yes with RPA Yes w/o RPA

For detailed process, see figures 3-1 and 4-1: 
https://www.fws.gov/endangered/esa-library/pdf/esa_section7_handbook.pdf

INFORMAL CONSULTATION

FORMAL CONSULTATION

(88,290)

(81,461) (6,829)

(6,827) (2) (0)

https://www.fws.gov/endangered/esa-library/pdf/esa_section7_handbook.pdf
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Recovery

Duty to develop and implement recovery plans
Unless plan won’t promote recovery [16 USC §1533(f)(1)]



Contents of recovery plans

• Site-specific management actions

• Objective, measurable criteria

• Time and cost of recovery

[16 USC §1533(f)(1)(B)]



Number of species with plans

Listed species

Species with plans

Species without 
plans

Figure from: Malcom & Li. Missing, delayed, and old: The status of ESA 
recovery plans, Conservation Letters (2018)
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Age of plans

Figure and data from: Malcom & Li. Missing, delayed, and old: The status of 
ESA recovery plans, Conservation Letters (2018)

Median age 20.5 years

10% of species <10 years 

10% of species >31.7 years



Five-year reviews

1,153 past due (Jan. 2017)

Source: J. Malcom, Center for Conservation Innovation 
https://defenders-cci.org/shiny/open/fiveyr_review/

[16 USC §1533(c)(2)(A)]

https://defenders-cci.org/shiny/open/fiveyr_review/


Delisting

Based on recovery criteria, but not binding

“Secretary reasonably interpreted 
the [Act] as not requiring that the 
criteria in a recovery plan be 
satisfied before a species may be 
delisted pursuant to the [five 
threat] factors in the Act itself.”  
Friends of Blackwater v. Salazar, 
691 F.3d 428 (D.C.Cir. 2012)



Delisting

State management and post-delisting monitoring
[16 USC §1533(g)]



Special topics

Judicial review 

• ESA citizen suit claims against (1) any person violating 
ESA and (2) Services on section 4 listing and critical 
habitat duties. [16 USC §1540(g)(1)]

• APA claims for how Services implement ESA except section 
4. [Bennett v. Spear, 520 US 154 (1997)]

• APA “arbitrary and capricious” standard of review. [5 USC 
§706]

Conserving non-listed species
• Candidate conservation agreements



Special topics

Extensive revisions to ESA rules

Listing, 4(d) rules, critical habitat, section 7

https://www.fws.gov/endangered/improving_ESA/regulation-revisions.html

Legislation
Senator Barrasso (R-WY) draft bill

https://www.eenews.net/stories/1060087505

https://www.fws.gov/endangered/improving_ESA/regulation-revisions.html
https://www.eenews.net/stories/1060087505


Resources

• FWS ESA document library
www.fws.gov/endangered/esa-library/

• NMFS ESA regulations and policies
https://www.fisheries.noaa.gov/topic/laws-policies#endangered-species-act

• Current species lists
https://ecos.fws.gov/ecp/species-reports

• ESA legislative history
https://nctc.fws.gov/courses/csp/csp3116/resources/ESA_Section_7_Legislative_History/cont
ents.html

• GAO reports on ESA
https://www.gao.gov/search?q=endangered+species&Submit=Search

• Book: Endangered Species Act: Law, Policy, and 
Perspectives
https://www.americanbar.org/products/inv/book/215069/

http://www.fws.gov/endangered/esa-library/
https://www.fisheries.noaa.gov/topic/laws-policies#endangered-species-act
https://ecos.fws.gov/ecp/species-reports
https://nctc.fws.gov/courses/csp/csp3116/resources/ESA_Section_7_Legislative_History/contents.html
https://www.gao.gov/search?q=endangered+species&Submit=Search
https://www.americanbar.org/products/inv/book/215069/


National Tropical Botanical Garden

Hibiscadelphus woodii
2016, Declared extinct
2019, Rediscovered using drone
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