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§332.2 Definitions

Permittee-responsible mitigation means an aquatic resource restoration,
establishment, enhancement, and/or preservation activity undertaken by the permittee (or
an authorized agent or contractor) to provide compensatory mitigation for which the
permittee retains full responsibility.

Mitigation bank means a site, or suite of sites, where resources (e.g., wetlands,
streams, riparian areas) are restored, established, enhanced, and/or preserved for the
purpose of providing compensatory mitigation for impacts authorized by DA permits. In
general, a mitigation bank sells compensatory mitigation credits to permittees whose
obligation to provide compensatory mitigation is then transferred to the mitigation bank
sponsor. The operation and use of a mitigation bank are governed by a mitigation banking
instrument.

In-lieu fee program means a program involving the restoration, establishment,
enhancement, and/or preservation of aquatic resources through funds paid to a
governmental or non-profit natural resources management entity to satisfy compensatory
mitigation requirements for DA permits. Similar to a mitigation bank, an in-lieu fee
program sells compensatory mitigation credits to permittees whose obligation to provide
compensatory mitigation is then transferred to the in-lieu program sponsor. However, the
rules governing the operation and use of in-lieu fee programs are somewhat different from
the rules governing operation and use of mitigation banks. The operation and use of an in-
lieu fee program are governed by an in-lieu fee program instrument.
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Restoration

§332.2 Definitions:

Restoration means the manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a former or
degraded aquatic resource. For the purpose of tracking net gains in aquatic resource area,
restoration is divided into two categories: reestablishment and rehabilitation.

Re-establishment means the manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural /historic functions to a former
aquatic resource. Re-establishment results in rebuilding a former aquatic resource...

Rehabilitation means the manipulation of the physical, chemical, or biological
characteristics of a site with the goal of repairing natural/historic functions to a degraded
aquatic resource.

§332.3(a)(2) General compensatory mitigation requirements:

Restoration should generally be the first option considered because the likelihood of
success is greater and the impacts to potentially ecologically important uplands are
reduced compared to establishment, and the potential gains in terms of aquatic resource
functions are greater, compared to enhancement and preservation.

§332.3 Summary of no netlossrole:

Re-establishment “results in a gain in aquatic resource area and functions.”
Rehabilitation “results in a gain in aquatic resource function, but does not result in a gain in
aquatic resource area.”

Establishment (creation)

§332.2 Definitions:
Establishment (creation) means the manipulation of the physical, chemical, or

biological characteristics present to develop an aquatic resource that did not previously
exist at an upland site.

§332.2 Summary of no net loss role:
Establishment results in a gain in aquatic resource area and functions.
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Enhancement

§332.2 Definitions:

Enhancement means the manipulation of the physical, chemical, or biological
characteristics of an aquatic resource to heighten, intensify, or improve a specific aquatic
resource function(s).

§332.2 Summary of no netlossrole:

Results in the gain of selected aquatic resource function(s), but may also lead to a
decline in other aquatic resource function(s). Does not result in a gain in aquatic resource

area.

Preservation

§332.2 Definitions:

Preservation means the removal of a threat to, or preventing the decline of, aquatic
resources by an action in or near those aquatic resources....includes activities commonly
associated with the protection and maintenance of aquatic resources through the
implementation of appropriate legal and physical mechanisms.

'§332.3(h) General compensatory mitigation requirements:

Preservation may be used to provide compensatory mitigation when all of the
following five criteria are met: 1) The resources to be preserved provide important
physical, chemical, or biological functions for the watershed; 2) The resources contribute
significantly to the ecological sustainability of the watershed; 3) Preservation is
determined by the Corps to be appropriate and practicable; 4) The resources are under
threat of destruction or adverse modifications; and 5) The preserved site will be
permanently protected through an appropriate real estate or other legal instrument (e.g.,
easement, title transfer to state resource agency or land trust).

§332.2 Summary of no net loss role:
Preservation does not result in a gain of aquatic resource area or functions.
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§332.3 General compensatory mitigation requirements
(b) Type and location of compensatory mitigation.

(1) When considering options for successfully providing the required
compensatory mitigation, the district engineer shall consider the type and location
options in the order presented in paragraphs (b)(2) through (b)(6) of this section. In
general, the required compensatory mitigation should be located within the same
watershed as the impact site, and should be located where it is most likely to
successfully replace lost functions and services, taking into account such watershed
scale features as aquatic habitat diversity, habitat connectivity, relationships to
hydrologic sources (including the availability of water rights), trends in land use,
ecological benefits, and compatibility with adjacent land uses. When compensating
for impacts to marine resources, the location of the compensatory mitigation site
should be chosen to replace lost functions and services within the same marine
ecological system (e.g., reef complex, littoral drift cell). Compensation for impacts to
aquatic resources in coastal watersheds (watersheds that include a tidal water
body) should also be located in a coastal watershed where practicable.
Compensatory mitigation projects should not be located where they will increase
risks to aviation by attracting wildlife to areas where aircraft-wildlife strikes may
occur (e.g., near airports).

(2) Mitigation bank credits. When permitted impacts are located within the
service area of an approved mitigation bank, and the bank has the appropriate
number and resource type of credits available, the permittee’s compensatory
mitigation requirements may be met by securing those credits from the sponsor.
Since an approved instrument (including an approved mitigation plan and
appropriate real estate and financial assurances) for a mitigation bank is required to
be in place before its credits can begin to be used to compensate for authorized
impacts, use of a mitigation bank can help reduce risk and uncertainty, as well as
temporal loss of resource functions and services. Mitigation bank credits are not
released for debiting until specific milestones associated with the mitigation bank
site’s protection and development are achieved, thus use of mitigation bank credits
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can also help reduce risk that mitigation will not be fully successful. Mitigation
banks typically involve larger, more ecologically valuable parcels, and more rigorous
scientific and technical analysis, planning and implementation than permittee-
responsible mitigation. Also, development of a mitigation bank requires site
identification in advance, project-specific planning, and significant investment of
financial resources that is often not practicable for many in-lieu fee programs. For
these reasons, the district engineer should give preference to the use of mitigation
bank credits when these considerations are applicable. However, these same
considerations may also be used to override this preference, where appropriate, as,
for example, where an in-lieu fee program has released credits available from a
specific approved in-lieu fee project, or a permittee-responsible project will restore
an outstanding resource based on rigorous scientific and technical analysis.

(3) In-lieu fee program credits. Where permitted impacts are located within
the service area of an approved in-lieu fee program, and the sponsor has the
appropriate number and resource type of credits available, the permittee’s
compensatory mitigation requirements may be met by securing those credits from
the sponsor. Where permitted impacts are not located in the service area of an
approved mitigation bank, or the approved mitigation bank does not have the
appropriate number and resource type of credits available to offset those impacts,
in-lieu fee mitigation, if available, is generally preferable to permittee-responsible
mitigation. In-lieu fee projects typically involve larger, more ecologically valuable
parcels, and more rigorous scientific and technical analysis, planning and
implementation than permittee-responsible mitigation. They also devote significant
resources to identifying and addressing high-priority resource needs on a
watershed scale, as reflected in their compensation planning framework. For these
reasons, the district engineer should give preference to in-lieu fee program credits
over permittee-responsible mitigation, where these considerations are applicable.
However, as with the preference for mitigation bank credits, these same
considerations may be used to override this preference where appropriate.
Additionally, in cases where permittee-responsible mitigation is likely to
successfully meet performance standards before advance credits secured from an
in-lieu fee program are fulfilled, the district engineer should also give consideration
to this factor in deciding between in-lieu fee mitigation and permittee-responsible
mitigation.
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(4) Permittee-responsible mitigation under a watershed approach. Where
permitted impacts are not in the service area of an approved mitigation bank or in-
lieu fee program that has the appropriate number and resource type of credits
available, permittee-responsible mitigation is the only option. Where practicable
and likely to be successful and sustainable, the resource type and location for the
required permittee-responsible compensatory mitigation should be determined
using the principles of a watershed approach as outlined in paragraph (c) of this
section.

(5) Permittee-responsible mitigation through on-site and in-kind mitigation.
In cases where a watershed approach is not practicable, the district engineer should
consider opportunities to offset anticipated aquatic resource impacts by requiring
on-site and in-kind compensatory mitigation. The district engineer must also
consider the practicability of on-site compensatory mitigation and its compatibility
with the proposed project.

(6) Permittee-responsible mitigation through off-site and/or out-of-kind
mitigation. If, after considering opportunities for on-site, in-kind compensatory
mitigation as provided in paragraph (b)(5) of this section, the district engineer
determines that these compensatory mitigation opportunities are not practicable,
are unlikely to compensate for the permitted impacts, or will be incompatible with
the proposed project, and an alternative, practicable off-site and/or out-of-kind
mitigation opportunity is identified that has a greater likelihood of offsetting the
permitted impacts or is environmentally preferable to on-site or in-kind mitigation,
the district engineer should require that this alternative compensatory mitigation
be provided.
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Federal Policy: Service Area

2008 Compensatory Mitigation Regulations

§332.2 Definitions
Service area means the geographic area within which impacts can be mitigated at a
specific mitigation bank or an in-lieu fee program, as designated in its instrument.

§332.8 Mitigation banks and in-lieu fee programs
(d) Review process. (6) Draft Instrument

(ii) For mitigation banks and in-lieu fee programs, the draft instrument must
include the following information:

(A) A description of the proposed geographic service area of the
mitigation bank or in-lieu fee program. The service area is the watershed,
ecoregion, physiographic province, and/or other geographic area within
which the mitigation bank or in-lieu fee program is authorized to provide
compensatory mitigation required by DA permits. The service area must be
appropriately sized to ensure that the aquatic resources provided will
effectively compensate for adverse environmental impacts across the entire
service area. For example, in urban areas, a U.S. Geological Survey 8-digit
hydrologic unit code (HUC) watershed or a smaller watershed may be an
appropriate service area. In rural areas, several contiguous 8-digit HUCs or a
6-digit HUC watershed may be an appropriate service area. Delineation of the
service area must also consider any locally-developed standards and criteria
that may be applicable. The economic viability of the mitigation bank or in-
lieu fee program may also be considered in determining the size of the
service area. The basis for the proposed service area must be documented in
the instrument. An in-lieu fee program or umbrella mitigation banking
instrument may have multiple service areas governed by its instrument (e.g.,
each watershed within a state or Corps district may be a separate service
area under the instrument); however, all impacts and compensatory
mitigation must be accounted for by service area...
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