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2008 Compensatory Mitigation Regulations

§332.2 Definitions

Compensatory mitigation project means compensatory mitigation implemented by
the permittee as a requirement of a DA permit (i.e., permittee-responsible mitigation), or
by a mitigation bank or an in-lieu fee program.

In-lieu fee program instrument means the legal document for the establishment,
operation, and use of an in-lieu fee program.

Instrument means mitigation banking instrument or in-lieu fee program instrument.

Interagency Review Team (IRT) means an interagency group of federal, tribal, state,
and/or local regulatory and resource agency representatives that reviews documentation
for, and advises the district engineer on, the establishment and management of a mitigation
bank or an in-lieu fee program.

§ 332.8 Mitigation banks and in-lieu fee programs.
(a) General considerations.

(1) All mitigation banks and in-lieu fee programs must have an approved
instrument signed by the sponsor and the district engineer prior to being used to
provide compensatory mitigation for DA permits.

(d) Review process.

(1) The sponsor is responsible for preparing all documentation associated
with establishment of the mitigation bank or in-lieu fee program, including the
prospectus, instrument, and other appropriate documents, such as mitigation plans
for a mitigation bank. The prospectus provides an overview of the proposed
mitigation bank or in-lieu fee program and serves as the basis for public and initial
IRT comment. For a mitigation bank, the mitigation plan, as described in § 332.4(c),
provides detailed plans and specifications for the mitigation bank site. For in-lieu
fee programs, mitigation plans will be prepared as in-lieu fee project sites are
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identified after the instrument has been approved and the in-lieu fee program
becomes operational. The instrument provides the authorization for the mitigation
bank or in-lieu fee program to provide credits to be used as compensatory
mitigation for DA permits.

(2) Prospectus. The prospectus must provide a summary of the information
regarding the proposed mitigation bank or in-lieu fee program, at a sufficient level
of detail to support informed public and IRT comment. The review process begins
when the sponsor submits a complete prospectus to the district engineer. For
modifications of approved instruments, submittal of a new prospectus is not
required; instead, the sponsor must submit a written request for an instrument
modification accompanied by appropriate documentation. The district engineer
must notify the sponsor within 30 days whether or not a submitted prospectus is
complete. A complete prospectus includes the following information:

(i) The objectives of the proposed mitigation bank or in-lieu fee
program.

(ii) How the mitigation bank or in-lieu fee program will be established
and operated.

(iii) The proposed service area.

(iv) The general need for and technical feasibility of the proposed
mitigation bank or in-lieu fee program.

(v) The proposed ownership arrangements and long-term
management strategy for the mitigation bank or in-lieu fee project sites.

(vi) The qualifications of the sponsor to successfully complete the
type(s) of mitigation project(s) proposed, including information describing
any past such activities by the sponsor.

(viii) For a proposed in-lieu fee program, the prospectus must also
include:
(A) The compensation planning framework (see paragraph (c)
of this section); and
(B) A description of the in-lieu fee program account required
by paragraph (i) of this section.
(3) Preliminary review of prospectus. Prior to submitting a prospectus, the
sponsor may elect to submit a draft prospectus to the district engineer for comment
and consultation. The district engineer will provide copies of the draft prospectus to
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the IRT and will provide comments back to the sponsor within 30 days. Any
comments from IRT members will also be forwarded to the sponsor. This
preliminary review is optional but is strongly recommended. It is intended to
identify potential issues early so that the sponsor may attempt to address those
issues prior to the start of the formal review process.

(4) Public review and comment. Within 30 days of receipt of a complete
prospectus or an instrument modification request that will be processed in
accordance with paragraph (g)(1) of this section, the district engineer will provide
public notice of the proposed mitigation bank or in-lieu fee program, in accordance
with the public notice procedures at 33 CFR 325.3. The public notice must, at a
minimum, include a summary of the prospectus and indicate that the full prospectus
is available to the public for review upon request. For modifications of approved
instruments, the public notice must instead summarize, and make available to the
public upon request, whatever documentation is appropriate for the modification
(e.g., anew or revised mitigation plan). The comment period for public notice will be
30 days, unless the district engineer determines that a longer comment period is
appropriate. The district engineer will notify the sponsor if the comment period is
extended beyond 30 days, including an explanation of why the longer comment
period is necessary. Copies of all comments received in response to the public notice
must be distributed to the other IRT members and to the sponsor within 15 days of
the close of the public comment period. The district engineer and IRT members may
also provide comments to the sponsor at this time, and copies of any such comments
will also be distributed to all IRT members. If the construction of a mitigation bank
or an in-lieu fee program project requires a DA permit, the public notice
requirement may be satisfied through the public notice provisions of the permit
processing procedures, provided all of the relevant information is provided.

(5) Initial evaluation.

(i) After the end of the comment period, the district engineer will

review the comments received in response to the public notice, and make a

written initial evaluation as to the potential of the proposed mitigation bank

or in-lieu fee program to provide compensatory mitigation for activities
authorized by DA permits. This initial evaluation letter must be provided to
the sponsor within 30 days of the end of the public notice comment period.

(ii) If the district engineer determines that the proposed mitigation
bank or in-lieu fee program has potential for providing appropriate
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compensatory mitigation for activities authorized by DA permits, the initial
evaluation letter will inform the sponsor that he/she may proceed with
preparation of the draft instrument (see paragraph (d)(6) of this section).

(iii) If the district engineer determines that the proposed mitigation
bank or in-lieu fee program does not have potential for providing
appropriate compensatory mitigation for DA permits, the initial evaluation
letter must discuss the reasons for that determination. The sponsor may
revise the prospectus to address the district engineer’s concerns, and submit
the revised prospectus to the district engineer. If the sponsor submits a
revised prospectus, a revised public notice will be issued in accordance with
paragraph (d)(4) of this section.

(iv) This initial evaluation procedure does not apply to proposed
modifications of approved instruments.

(6) Draft instrument.

(i) After considering comments from the district engineer, the IRT,
and the public, if the sponsor chooses to proceed with establishment of the
mitigation bank or in-lieu fee program, he must prepare a draft instrument
and submit it to the district engineer. In the case of an instrument
modification, the sponsor must prepare a draft amendment (e.g., a specific
instrument provision, a new or modified mitigation plan), and submit it to
the district engineer. The district engineer must notify the sponsor within 30
days of receipt, whether the draft instrument or amendment is complete. If
the draft instrument or amendment is incomplete, the district engineer will
request from the sponsor the information necessary to make the draft
instrument or amendment complete. Once any additional information is
submitted, the district engineer must notify the sponsor as soon as he
determines that the draft instrument or amendment is complete. The draft
instrument must be based on the prospectus and must describe in detail the
physical and legal characteristics of the mitigation bank or in-lieu fee
program and how it will be established and operated.

(ii) For mitigation banks and in-lieu fee programs, the draft
instrument must include the following information:

(A) A description of the proposed geographic service area of
the mitigation bank or in-lieu fee program. The service area is the
watershed, ecoregion, physiographic province, and/or other
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geographic area within which the mitigation bank or in-lieu fee
program is authorized to provide compensatory mitigation required
by DA permits. The service area must be appropriately sized to ensure
that the aquatic resources provided will effectively compensate for
adverse environmental impacts across the entire service area. For
example, in urban areas, a U.S. Geological Survey 8-digit hydrologic
unit code (HUC) watershed or a smaller watershed may be an
appropriate service area. In rural areas, several contiguous 8-digit
HUCs or a 6-digit HUC watershed may be an appropriate service area.
Delineation of the service area must also consider any locally-
developed standards and criteria that may be applicable. The
economic viability of the mitigation bank or in-lieu fee program may
also be considered in determining the size of the service area. The
basis for the proposed service area must be documented in the
instrument. An in-lieu fee program or umbrella mitigation banking
instrument may have multiple service areas governed by its
instrument (e.g., each watershed within a state or Corps district may
be a separate service area under the instrument); however, all
impacts and compensatory mitigation must be accounted for by
service area;

(B) Accounting procedures;

(C) A provision stating that legal responsibility for providing
the compensatory mitigation lies with the sponsor once a permittee
secures credits from the sponsor;

(D) Default and closure provisions;

(E) Reporting protocols; and

(F) Any other information deemed necessary by the district
engineer.

(iv) For an in-lieu fee program, a complete draft instrument must
include the following additional information:
(A) The compensation planning framework (see paragraph (c)
of this section);
(B) Specification of the initial allocation of advance credits (see
paragraph (n) of this section) and a draft fee schedule for these
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credits, by service area, including an explanation of the basis for the
allocation and draft fee schedule;

(C) A methodology for determining future project-specific
credits and fees; and

(D) A description of the in-lieu fee program account required
by paragraph (i) of this section.

(7) IRT review. Upon receipt of notification by the district engineer that the
draft instrument or amendment is complete, the sponsor must provide the district
engineer with a sufficient number of copies of the draft instrument or amendment
to distribute to the IRT members. The district engineer will promptly distribute
copies of the draft instrument or amendment to the IRT members for a 30-day
comment period. The 30-day comment period begins 5 days after the district
engineer distributes the copies of the draft instrument or amendment to the IRT.
Following the comment period, the district engineer will discuss any comments with
the appropriate agencies and with the sponsor. The district engineer will seek to
resolve issues using a consensus based approach, to the extent practicable, while
still meeting the decision-making time frames specified in this section. Within 90
days of receipt of the complete draft instrument or amendment by the IRT members,
the district engineer must notify the sponsor of the status of the IRT review.
Specifically, the district engineer must indicate to the sponsor if the draft instrument
or amendment is generally acceptable and what changes, if any, are needed. If there
are significant unresolved concerns that may lead to a formal objection from one or
more IRT members to the final instrument or amendment, the district engineer will
indicate the nature of those concerns.

(8) Final instrument. The sponsor must submit a final instrument to the
district engineer for approval, with supporting documentation that explains how the
final instrument addresses the comments provided by the IRT. For modifications of
approved instruments, the sponsor must submit a final amendment to the district
engineer for approval, with supporting documentation that explains how the final
amendment addresses the comments provided by the IRT. The final instrument or
amendment must be provided directly by the sponsor to all members of the IRT.
Within 30 days of receipt of the final instrument or amendment, the district
engineer will notify the IRT members whether or not he intends to approve the
instrument or amendment. If no IRT member objects, by initiating the dispute
resolution process in paragraph (e) of this section within 45 days of receipt of the
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final instrument or amendment, the district engineer will notify the sponsor of his
final decision and, if the instrument or amendment is approved, arrange for it to be
signed by the appropriate parties. If any IRT member initiates the dispute resolution
process, the district engineer will notify the sponsor. Following conclusion of the
dispute resolution process, the district engineer will notify the sponsor of his final
decision, and if the instrument or amendment is approved, arrange for it to be
signed by the appropriate parties. For mitigation banks, the final instrument must
contain the information items listed in paragraphs (d)(6)(ii), and (iii) of this section.
For in-lieu fee programs, the final instrument must contain the information items
listed in paragraphs (d)(6)(ii) and (iv) of this section. For the modification of an
approved instrument, the amendment must contain appropriate information, as
determined by the district engineer. The final instrument or amendment must be
made available to the public upon request.
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