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2008 Compensatory Mitigation Regulations

§332.2 Definitions

Credit means a unit of measure (e.g., a functional or areal measure or other suitable
metric) representing the accrual or attainment of aquatic functions at a compensatory
mitigation site. The measure of aquatic functions is based on the resources restored,
established, enhanced, or preserved.

Reference aquatic resources are a set of aquatic resources that represent the full
range of variability exhibited by a regional class of aquatic resources as a result of natural
processes and anthropogenic disturbances.

§332.8 Mitigation banks and in-lieu fee programs
(f) Amount of compensatory mitigation.

(1) If the district engineer determines that compensatory mitigation is
necessary to offset unavoidable impacts to aquatic resources, the amount of
required compensatory mitigation must be, to the extent practicable, sufficient to
replace lost aquatic resource functions. In cases where appropriate functional or
condition assessment methods or other suitable metrics are available, these
methods should be used where practicable to determine how much compensatory
mitigation is required. If a functional or condition assessment or other suitable
metric is not used, a minimum one-to-one acreage or linear foot compensation ratio
must be used.

(2) The district engineer must require a mitigation ratio greater than one-to-
one where necessary to account for the method of compensatory mitigation (e.g.,
preservation), the likelihood of success, differences between the functions lost at the
impact site and the functions expected to be produced by the compensatory
mitigation project, temporal losses of aquatic resource functions, the difficulty of
restoring or establishing the desired aquatic resource type and functions, and/or
the distance between the affected aquatic resource and the compensation site. The
rationale for the required replacement ratio must be documented in the
administrative record for the permit action.
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(3) If an in-lieu fee program will be used to provide the required
compensatory mitigation, and the appropriate number and resource type of
released credits are not available, the district engineer must require sufficient
compensation to account for the risk and uncertainty associated with in-lieu fee
projects that have not been implemented before the permitted impacts have
occurred.

(h) Preservation.

(1) Preservation may be used to provide compensatory mitigation for
activities authorized by DA permits when all the following criteria are met:

(i) The resources to be preserved provide important physical,
chemical, or biological functions for the watershed;

(ii) The resources to be preserved contribute significantly to the
ecological sustainability of the watershed. In determining the contribution of
those resources to the ecological sustainability of the watershed, the district
engineer must use appropriate quantitative assessment tools, where
available;

(iii) Preservation is determined by the district engineer to be
appropriate and practicable;

(iv) The resources are under threat of destruction or adverse
modifications; and

(v) The preserved site will be permanently protected through an
appropriate real estate or other legal instrument (e.g., easement, title
transfer to state resource agency or land trust).

(2) Where preservation is used to provide compensatory mitigation, to the
extent appropriate and practicable the preservation shall be done in conjunction
with aquatic resource restoration, establishment, and/or enhancement activities.
This requirement may be waived by the district engineer where preservation has
been identified as a high priority using a watershed approach described in
paragraph (c) of this section, but compensation ratios shall be higher.

(i) Buffers. District engineers may require the restoration, establishment,
enhancement, and preservation, as well as the maintenance, of riparian areas and/or
buffers around aquatic resources where necessary to ensure the long-term viability of
those resources. Buffers may also provide habitat or corridors necessary for the ecological
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functioning of aquatic resources. If buffers are required by the district engineer as part of
the compensatory mitigation project, compensatory mitigation credit will be provided for
those buffers.

(j) Relationship to other federal, tribal, state, and local programs.

(1) Compensatory mitigation projects for DA permits may also be used to
satisfy the environmental requirements of other programs, such as tribal, state, or
local wetlands regulatory programs, other federal programs such as the Surface
Mining Control and Reclamation Act, Corps civil works projects, and Department of
Defense military construction projects, consistent with the terms and requirements
of these programs and subject to the following considerations:

(i) The compensatory mitigation project must include appropriate
compensation required by the DA permit for unavoidable impacts to aquatic
resources authorized by that permit.

(ii) Under no circumstances may the same credits be used to provide
mitigation for more than one permitted activity. However, where
appropriate, compensatory mitigation projects, including mitigation banks
and in-lieu fee projects, may be designed to holistically address requirements
under multiple programs and authorities for the same activity.

(2) Except for projects undertaken by federal agencies, or where federal
funding is specifically authorized to provide compensatory mitigation, federally-
funded aquatic resource restoration or conservation projects undertaken for
purposes other than compensatory mitigation, such as the Wetlands Reserve
Program, Conservation Reserve Program, and Partners for Wildlife Program
activities, cannot be used for the purpose of generating compensatory mitigation
credits for activities authorized by DA permits. However, compensatory mitigation
credits may be generated by activities undertaken in conjunction with, but
supplemental to, such programs in order to maximize the overall ecological benefits
of the restoration or conservation project.

(3) Compensatory mitigation projects may also be used to provide
compensatory mitigation under the Endangered Species Act or for Habitat
Conservation Plans, as long as they comply with the requirements of paragraph
(j)(1) of this section.
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(o) Determining credits.

(1) Units of measure. The principal units for credits and debits are acres,
linear feet, functional assessment units, or other suitable metrics of particular
resource types. Functional assessment units or other suitable metrics may be linked
to acres or linear feet.

(2) Assessment. Where practicable, an appropriate assessment method (e.g.,
hydrogeomorphic approach to wetlands functional assessment, index of biological
integrity) or other suitable metric must be used to assess and describe the aquatic
resource types that will be restored, established, enhanced and/or preserved by the
mitigation bank or in-lieu fee project.

(3) Credit production. The number of credits must reflect the difference
between pre- and post-compensatory mitigation project site conditions, as
determined by a functional or condition assessment or other suitable metric.

(4) Credit value. Once a credit is debited (sold or transferred to a permittee),
its value cannot change.

(6) Credits provided by preservation. These credits should be specified as
acres, linear feet, or other suitable metrics of preservation of a particular resource
type. In determining the compensatory mitigation requirements for DA permits
using mitigation banks or in-lieu fee programs, the district engineer should apply a
higher mitigation ratio if the requirements are to be met through the use of
preservation credits. In determining this higher ratio, the district engineer must
consider the relative importance of both the impacted and the preserved aquatic
resources in sustaining watershed functions.

(7) Credits provided by riparian areas, buffers, and uplands. These credits
should be specified as acres, linear feet, or other suitable metrics of riparian area,
buffer, and uplands, respectively. Non-aquatic resources can only be used as
compensatory mitigation for impacts to aquatic resources authorized by DA permits
when those resources are essential to maintaining the ecological viability of
adjoining aquatic resources. In determining the compensatory mitigation
requirements for DA permits using mitigation banks and in-lieu fee programs, the
district engineer may authorize the use of riparian area, buffer, and/or upland
credits if he determines that these areas are essential to sustaining aquatic resource
functions in the watershed and are the most appropriate compensation for the
authorized impacts.
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