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Session Overview 

▪ Compensatory Mitigation Rule 

▪ ELI’s Model Provisions  

▪ Research Project 

▪ Results and Examples 

▪ Implications and Suggestions 

▪ Discussion Photo: USFWS National Digital Library 



Compensatory Mitigation Rule – 
Relevant Provisions 

▪ Rule describes required information for an ILF program’s final 
instrument  

▪ Under 33 C.F.R. § 332.8(d), an ILF program’s final instrument must 
include (among other things): 
▪  “A methodology for determining future project-specific credits and fees” 

▪ “A description of the in-lieu fee program account” 

▪ “Specification of the initial allocation of advance credits . . . and a draft 
fee schedule for these credits, by service area, including an explanation of 
the basis for the allocation and draft fee schedule” 



ELI’s Model Provisions for  
ILF Program Instruments 

▪ “In-Lieu Fee Mitigation: Model Instrument Language 
and Resources” by ELI 

▪Funded by an EPA grant and published in 2009 

▪Offers useful explanations, examples, and models 

 

• Available on ELI’s website: http://www.eli.org/sites/default/files/eli-pubs/d19-15.pdf   
• Also available on RIBITS: https://ribits.usace.army.mil/ribits_apex/f?p=107:150:14633892260600::NO::P150_DOCUMENT_ID:8006   
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Model Provisions: Methodology for  
Future Credits and Fees 

▪ Pages 72-73 in ELI’s “In-Lieu Fee Mitigation: Model Instrument Language and Resources” 



Model Provisions: Program Account 

▪ Pages 79-80 in ELI’s “In-Lieu Fee Mitigation: Model Instrument Language and Resources” 



Model Provisions: Advance Credits 

▪ Pages 62-63 in ELI’s “In-Lieu Fee Mitigation: Model Instrument Language and Resources” 



Model Provisions: Draft Fee Schedule 

▪ Page 71 in ELI’s “In-Lieu Fee Mitigation: Model Instrument Language and Resources” 



Research Project 

▪Used RIBITS to access final ILF program 
instruments for approved programs 
▪ More than 50 approved programs as of July 2016 

▪Evaluated for compliance with  
2008 Compensatory Mitigation Rule 
▪ 3 provisions: methodology for future credits and fees, 

program account, and advance credits and draft fee schedule 

 



Results 

▪ Overall 

▪ Methodology for Future Credits and Fees 

▪ Program Account 

▪ Advance Credits and Draft Fee Schedule 
▪ Many final instruments did not include a draft fee 

schedule 
▪ 5 had a partial draft fee schedule 

▪ 20 had no draft fee schedule 
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Methodology for Future Credits and Fees – 
Basic Examples 



Methodology for Future Credits and Fees – 
Basic Example 



Methodology for Future Credits and Fees – 
More Detailed Example 



Methodology for Future Credits and Fees – 
More Detailed Example (continued) 



Methodology for Future Credits and Fees – 
More Detailed Example (continued) 



Methodology for Future Credits and Fees – 
Detailed Example (continued) 



Program Account – Basic Examples 



Program Account – Another Example 



Program Account – More Detailed Example 



Program Account – More Detailed Example 
(continued) 



Program Account –  
Example of Visual Depiction 



Advance Credits – Basic Examples 



Advance Credits – Another Example 



Advance Credits – More Detailed Example 



Advance Credits – More Detailed Example (continued) 



Advance Credits – More Detailed Example (continued) 



Advance Credits – More Detailed Example (continued) 



Examples without a Draft Fee Schedule 



Draft Fee Schedule – Basic Examples 



Draft Fee Schedule – Other Examples 



Draft Fee Schedule –  Other Examples 



Draft Fee Schedule – More Detailed Example 



Draft Fee Schedule – More Detailed Example 



Draft Fee Schedule – More Detailed Example 



Implications and Suggestions 

▪Compliance  

▪Planning 

▪Transparency and accountability 

▪Program sustainability/success 

▪Suggestions 
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Discussion 
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Email: okuno@law.stetson.edu 
 

Stetson’s Institute for Biodiversity 
Law and Policy Website: 

www.law.stetson.edu/biodiversity  
 

Thank you! 
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