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INTRODUCTION

Every system of defending rights depends to some extent on information. If someone
steals my car and I want redress, I need to know who the thief is. If I want to protect the
environment, I must know what are the threats to the environment and who is creating
them. In this basic sense, information plays a part in every environmental protection
mechanism.

Information is necessary to protect the environment, but information alone is not
enough. It can effect environmental protection only if legal, political and/or social channels
are available to use or respond to the information. For example, if the public receives
information about the government’s environmental decisionmaking without having legal
rights to participate in or provide input to those decisions, the value of that information is
significantly limited. Similarly, requiring a company to make public how much pollution it
releases, without more, may have no effect on the company’s impact on the environment.
If, however, the company is concerned about its reputation with the public, about liability
for pollution-related injuries, or about losing its permit to operate if it exceeds government-
established limits, then being required to calculate and disclose information about its
pollution rates may encourage the company to pollute less. Even if the company is not
concerned about potential liability, permit revocation, or its public image, the release of
information can still aid the government and the public in ensuring that the company does
not illegally pollute if the law provides them with sufficient authority to enforce
environmental regulations.

This process of interaction and mutual influence among various groups within a
society - the public, business interests, and government -- characterizes a functioning
democratic system. Yet such effective interaction is impossible without the free exchange
of full and accurate information that can form the basis of individual and collective changes
in behavior. Access to information - in the context of legal and social structures that are
conducive to constructive change -- thus fuels the democratic process, in environmental
protection as in other aspects of self-government.

Providing access to information, however, is not a simple process. A variety of
entities have information (e.g, government ministries, industry), and a variety of entities
need information (e.g., citizens, citizen groups, parliament, other government ministries,
industry). One simple access to information law is unlikely to address all of the different
scenarios that could arise between these numerous entities. For example, a law governing
parliament’s access to the environment ministry’s data on enforcement is unlikely also to
address adequately industry’s obligation to disseminate information to the public about its
pollution discharges. In addition, many opportunities for parliament to create access to
information will arise in the context of developing other substantive laws. For example,
most media-specific laws in the U.S. (eg, air, water, or waste laws) contain specific
provisions requiring the development and dissemination of information. To ensure broad
and effective access to information, a number of different information access requirements
must be instituted.



This paper discusses a range of mechanisms for the creation, control, and disclosure
of environmental information. It is written both for government officials -- who may wish
to incorporate some of these mechanisms in their regulatory systems -- and for citizens and
non-governmental organizations (NGOs) -- who may wish both to use the existing
information access laws in their countries and to promote the adoption of new mechanisms.

The first part of the paper contains examples of the use or regulation of information
for environmental purposes. It included a broad range of information access measures that
is intended to provide ideas for governments drafting information access laws and
regulations, as well as for non-governmental groups advocating or employing them. The
second part of the paper offers a more detailed analysis of three particular information
access mechanisms: inspection and monitoring procedures, right-to-know provisions, and
freedom of information laws. Finally, the conclusion of the paper offers some perspectives
on the role of information mechanisms in the larger scheme of environmental protection.

PART ONE: AN OVERVIEW OF INFORMATION MECHANISMS

This portion of the paper surveys a variety of information mechanisms that can be
incorporated into an environmental regulatory system. It looks first at control of
information held by the government: public disclosure of government-held information,
creation of new information, government collection of privately-held information, and active
dissemination of information. Then, it looks at government-mandated dissemination of
privately-held information directly to other private entities.

L GOVERNMENT INFORMATION

A government often possesses significant information about the environment. Public
access to all of these materials can enable the public to become better educated on a topic
and better informed about the government’s activities. This can enrich public debate on
environmental issues, and can ensure that government is "doing its job." Some of the
information can also be very useful to regulated industries. For example, government
information could help industry to understand better government’s regulatory requirements
or to identify new environmental technologies. In addition, information held by one
government organization may be valuable to another orgamization within the same
government. Enabling all of these uses of government information will maximize the
effectiveness of the environmental protection system.

Some of the information valuable for environmental protection is collected by
government for other purposes. For example, an environmental ministry may collect
valuable data in its role as regulator or administrator. The information might even have
been collected for non-environmental purposes, such as geographical data (eg, aerial
photographs, maps, meteorological records). The government could be required to release
this information upon specific demand, or to disseminate the information to the audience
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that would need it. Government also could develop new information, or require others to
do so.

This part of the paper discusses various mechanisms for access to environmental
information held or gathered by the government. The discussion focuses on examples from
U.S. federal law, though many state and local governments -- as well as other countries --
have analogous provisions. In fact, many federal programs have been adapted from
successful state or local innovations.

A General Access to Government Information

Governments generate many kinds of information important to environmental
protection. Examples include data on government-owned natural resources, historical
information on practices at government enterprises, health records of government employees
exposed to environmental hazards, and mortality rates or other vital statistics about the
population at large. Information access laws can enable this information to be used
productively by a variety of sources.

1. Citizen Access

In the United States, the public can gain access to federal government records
through the Freedom of Information Act (FOIA),! a general-purpose law that applies to
many kinds of government information. Under this law, any person can request an agency
to provide copies of all documents it holds relevant to a particular subject. This system puts
the burden on the public to identify the desired information and demand its disclosure, and
applies only to information that the government has already undertaken to collect for its
OWL purposes.

When a government agency receives a request for documents based on FOIA, the
agency must provide copies of those documents at no or nominal cost or explain why it
cannot. Certain documents -- including those dealing with national security, private
personnel records, ongoing criminal investigations, or confidential business information? --
are exempt from disclosure. If the government refuses to disclose the requested documents,
the person requesting the information can challenge this decision in court.

15US.C. s 552

2 Most information access guarantees in the United States exempt the so-called "trade secrets” of private
enterprises from public disclosure. The lack of any clear definition of what constitutes a trade secret has enabled
industry and government to invoke this exception frequently to withhold environmental information, and has
generated costly and time-consuming litigation over whether such withholding is proper. Countries instituting
information access measures for the first time should consider carefully the desirability of incorporating broad
protection for trade secrets in their laws.



In addition to, or instead of, general purpose access laws like FOILA, a government
may wish to grant access to information collected under a specific statute or for a specific
purpose. For example, the European Community has a directive on freedom of access to
environmental information which requires member states to make information in their
possession that is relevant to environmental issues available to any person upon request.’
Specific provisions in several U.S. environmental statutes -- such as the Clean Air Act,? the
Clean Water Act’ and the Resource Conservation and Recovery Act (RCRA)® -- allow

- the public to have access to any records, reports, or information the government obtains in

the course of enforcing the acts. These provisions are subject to much narrower exemptions
than are FOIA disclosures.

General laws providing public access to government information have been used very
effectively by environmental groups and journalists. For example, a FOIA request to the
Department of Energy for historical environmental data from the Hanford Nuclear
Reservation (a weapons facility) led to the release of many pages of previously undisclosed
reports, indicating widespread environmental contamination at the site. The resulting media
attention triggered a public outcry and shamed the government into instituting a multi-
billion dollar cleanup of the facility. However, because general freedom of information laws
put the burden of identifying the information to be disclosed on the public, they are of
limited value, and thus are best used in combination with other information access laws.
Freedom of information provisions are discussed in greater detail in Part Two of this paper.

2 Legislative Access

A central role of the democratic legisiature in the U.S. is to act as an overseer and
check on the executive branch.” In a parliamentary system, the elected government has an
oversight role over the career civil service employees, and the opposition has an obligation
to scrutinize the actions of the government. Effective performance of these jobs requires
broad governmental access to the records of other government activities. Moreover, because
debate in a democratic legislature is intended to reflect public values and opiniomn, legislators
must be able to inform the public and influence public opinion by releasing information
about government activities to the public,

3 Council Directive of 7 June 1990 (90/313/EEC), (OFFICIAL JOURNAL OF THE EUROPEAN COMMUNTTIES),
No. L 158/56, (23 June 1990).

4 Clean Air Act § 144(c), 42 US.C. §7414(c).

5 Clean Water Act § 308(b), 33 U.S.C; §1318(b).

6 RCRA § 3007(b), 42 US.C. § 6527(b).

7 There are three branches of the U.S. federal government: the legislative branch (Congress), the executive
branch (the President and the administrative agencies, including the Environmental Protection Agency), and the

judicial branch (the federal courts). The governmental system is designed to provide a balance of powers
between these three branches.



In the U.S. Congress, legislative committees have the power to demand disclosure of
documents and testimony from executive agencies, such as the Environmental Protection
Agency (EPA). They use this information to monitor the activities of the agencies. This
power is not limited by the various exemptions that apply to FOIA requests. However, the
Jegislature uses discretion to prevent public disclosure of sensitive data, especially national
security information. Congress sets its own rules on information disclosure by members.
In fact, the Constitution prohibits the courts or the executive branch from punishing a
legislator for making information public in the course of the legislative process.?

By tradition (and to maintain friendly relations with Congress, which votes each year
on agency budgets) the U.S. executive agencies will grant individual legislators access to
most documents on request. If the agency refuses, however, Congress can issue an order
requiring disclosure. In addition to this general right to order disclosure, Congress
occasionally has required agencies by statute to supply it with particular data. Examples
include Toxic Substances Control Act (TSCA) Section 14(e)® and Clean Water Act
Section 308(d),’° both of which require the EPA to give congressional committees access
upon request to any data collected under the statutes, without exception.

In addition to making individual requests for information from executive agencies,
the U.S. Congress has created a special office of its own, the General Accounting Office
(GAO), to provide systematic oversight of executive agency activities. The GAO reviews
agency actions, evaluates how well the agencies have carried out the law, and reports to
Congress on those subjects. The GAO pursues its investigations at the request of
congressional committees or individual legislators, by statutory directive, or on its own
initiative. This systematic oversight often brings to light problems or opportunities for
improvement in environmental regulatory programs and activities. In addition, the constant
threat of oversight provides an incentive to agencies to perform their environmental
activities properly and efficiently.

Of special relevance for environmental matters is the public nature of the GAO’s
reports. Even though the information requested by GAO from the executive agencies may
not be public, the final GAO report on any topic usually is a public document. Unless they
include protected national security information, GAO reports become publicly available
thirty days after they are presented to Congress. These reports not only provide the public
with information, they also often save the public much time and expense because they
present that information in a concise and organized fashion.

8 U.S. Constitution, Art. I, § 6 (the "speech or debate” clause).
215 US.C. § 2613(e).

10 33 U.S.C. § 1318(d).



3. Whistleblower Protection

Sometimes neither the general public nor the legislature can discover environmental
information held by the government or a private company because they do not know what
to look for. A government employee, however, sometimes can obtain information on the
job and can step forward to expose a government problem that otherwise would go
undiscovered. Employees of private companies also may have access to information about
violations of the law or threats to the environment that are not publicly known.
Encouraging such people to "go public” with the information may serve the public interest.

For example, in the early 1980s government employees at the U.S. EPA alerted the
public to the poor state of the federal hazardous waste cleanup program. Their public
complaints - which they made after their internal complaints were ignored —- ultimately led
to the removal of the heads of EPA’ waste cleanup program as well as the director of the

agency.

These employees - often called "whistleblowers" because they "blow the whistle" on
an undiscovered problem -- can pay a terrible price for their actions. Because the
information they provide to the public usually is damaging to their agency or company, they
can become outcasts within the organization. Their superiors may look for ways to fire
them, reassign them to less desirable duties, deny them advancement, or otherwise punish
them for publicly exposing the problem. Although the law cannot prevent hard feelings,
whistleblower statutes can outlaw retribution and give employees a formal complaint process
to follow if they feel they are being harassed as a result of their actions.

U.S. federal law includes both general protection for whistleblowers working for
government agencies'! and special protection for public or private employees engaged in
specific activities. =~ For example, the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA or Superfund), the U.S. federal law dealing with
reporting and cleanup of hazardous chemical releases, has a special whistleblower protection
provision.? That provision protects public or private employees who have given
information to the government, filed a lawsuit, or testified in an enforcement proceeding
under that law. Employees who have been fired or discriminated against because of these
acts may seek a public hearing and appropriate remedies from the U.S. Department of
Labor. In addition, under the law of some states, an employer may not fire an employee
for whistleblowing if the termination would violate a perceived public policy, such as a policy
in favor of compliance with environmental health and safety controls.”

11 5y$.C. § 2302(b)(8) outlaws retribution against whistleblowers who work for the government. 5 U.S.C.
§ 1204 empowers an independent board, the Merit Systems Protection Board, to hear complaints from aggrieved
employees and to grant remedics.

2cERCLA § 110, 42 US.C. § 9610.

13 See. eg., (Palmateer v. International Harvester Co.), 421 N.E2d 876, 85 Ill.2d 124 (1981).
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B.  Access to Government Data Used in Specific Decisions

The legal provisions discussed above give citizens or the legislature a right to request
disclosure of government records that are relevant to environmental protection generally.
In addition, governments may wish to adopt a law requiring government agencies to disclose
the information they use to make a particular decision. In the U.S., general administrative
law prohibits formal decisions by government agencies that are "arbitrary and capricious."*
Under this provision, the courts have required that agencies be able to justify their actions
by producing a written record of facts that support the action. Such a record is often
available for public scrutiny as a matter of agency policy. In addition, it is almost always
open fso FOIA requests and must be presented if the agency decision is challenged in
court.

In addition, other U.S. laws require most legislative bodies to conduct their official
business in meetings open to the public. This notion of open meetings applies to executive
agencies and administrative decisionmaking bodies as well.’ In some cases, the open
government principle goes so far as to prohibit decisionmakers from discussing business
informally with one another outside of public meetings.

This duty to develop and disclose information is also a key feature of environmental
impact assessment (EIA) laws. For example, the U.SS. federal EIA law, the National
Environmental Policy Act (NEPA), requires agencies to prepare and release an
environmental impact statement detailing the factual basis for decisions that significantly
affect the human environment.”” The public must be involved in the development of this
document, and the environmental impact statement itself is publicly available.

C. Government Collection and Creation of Information

To perform its regulatory functions properly, government often needs information
held by private parties. Laws can require private parties to collect this information and
submit it to the government. In addition, the government can sponsor private research to
develop data and information that does not presently exist. The information generated
under both of these types of provisions then can be made available to the public, either
throul%h active dissemination by the government or through public requests under FOIA-type
laws.

14 5USs.C. § 706.

15 Access to information through discovery in civil court suits is discussed in more detail in Section ILF.
below.

16 See, e.g., 5 US.C. § 552b, which governs when U.S. federal agencies must hold open meetings.

17 For more information about environmental impact assessment laws, see ENVIRONMENTAL L. INST,,
ENVIRONMENTAL IMPACT ASSESSMENT: INTEGRATING ENVIRONMENTAL PROTECTION AND DEVELOPMENT
PLANNING (ELI Working Paper, June 1991).

18 gee Section IT below for laws requiring private parties to disclose information directly to the public.
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1 Data on Compliance with Pollution Discharge Limits

Almost every U.S. pollution control law requires regulated industries to monitor their
pollution discharges regularly and to keep records of their monitoring data and other
information relating to their polluting activities. These laws require that the records either
be provided periodically to the government or be available for inspection by the government
on demand. In most cases, the laws provide for public access to any such records in the
government’s possession, so long as the records do not reveal trade secrets or other business
confidences.® FEven if the law lacks explicit public access language, government-held
records -- including those generated by private individuals - still may be available to the
public through FOIA, as discussed above. Usually, the government or the polluter bears the
burden of proving that the data should not be available to the public.

Examples of U.S. environmental laws with monitoring and recordkeeping
requirements include the Clean Air Act® the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA)? the Surface Mining Control and Reclamation Act
(SMCRA),2 TSCA,? Superfund,” and the Clean Water Act®

Self-monitoring and recordkeeping laws are indispensable to government enforcement
programs because the government does not have the resources to monitor all regulated
industries itself. In addition, these laws can serve an important function in citizen
enforcement. Public access to such compliance records allows individuals and NGOs to
identify regulated industries that are violating the law. With this information, the individual
or NGO could notify the government enforcement officials and encourage them to take
enforcement action. The NGO or individual could also publicize the violations, using public
pressure to force the industry to correct its violations. If the law has a citizen suit provision,
the individual or NGO could also take direct action against violators when such enforcement

19 See note 5 above regarding trade secrets.

2 Recordkeeping, reporting, inspection, and public availability provisions in the Clean Air Act include
Sections 114, 208, 412, and 603, 42 U.S.C. §§ 7414, 7542, 7651k, & 7671b.

21 FIFRA Sections 8-10, 7 US.C. §§ 136£-136h, deal with recordkeeping, inspections, and disclosure of
information.

2 SMCRA § 517, 30 US.C. § 1267.

23 TSCA Section 8, 15 U.S.C. § 2607, deals with reporting and recordkeeping; TSCA Section 11, 15 US.C.
§ 2610, concerns inspections and grants subpoena powers to EPA.

24 CERCLA Section 104(b), 42 US.C. § 9604(b), gives the government authority to conduct studies of
hazardous waste sites that may pose a threat to the public; CERCLA Section 104(e), 42 US.C. § 9604(c), deals
with entry, inspection, and rights of the public to information found at such sites.

25 Clean Water Act § 308, 33 US.C. § 1318.



is not undertaken by government sources.” This self-monitoring and recordkeeping system
is discussed in more detail in Part Two of this paper.

2 Right-to-Know Laws

In addition to reporting levels of discharges directly regulated by pollution control
laws, industries can also be required to provide to the government and the public more
general reports on their overall use and discharge of various kinds of potential pollutants.
This reporting can include chemicals stored and used at the facility, pollutants discharged
in the mormal course of business, as well as pollutants discharged through accidents.
Because these laws are designed to inform government and the public about any release of
pollutants that may affect the environment, they are often described as "right-to-know" laws.
Some versions of these laws in the U.S. explicitly provide for public access to the data
collected. Even if this is not expressly required, the information usually can be obtained by
the public through a FOIA request.

Examples of these types of laws in the U.S. include the Emergency Planning and
Community Right-to-Know Act (EPCRA), requiring reports on the use, storage, routine
release, and accidental release of toxic chemicals,” Superfund Section 103, requiring
reports of accidental spills and other releases of hazardous substances,”® Clean Water Act
Section 311(b)(5), requiring reports of accidental releases of oil or hazardous substances into
navigable waters,”® and the Clean Air Act Amendments of 1990, Section 821, requiring
reports on routine carbon dioxide emissions that contribute to acid rain.*® Some of the
U.S. right-to-know provisions are discussed in greater detail in Part Two of this paper.

3. Other Recordkeeping Laws
The government also may require persons to maintain other records of environmental

interest. For example, TSCA Section 8(c) requires manufacturers and other commercial
handlers of chemicals to maintain records of "significant adverse reactions to health or the

2% Por more information on the role of public access to information in citizen enforcement, see
ENVIRONMENTAL L. INST., THE ROLE OF THE CITIZEN IN ENVIRONMENTAL ENFORCEMENT (ELI Working
Paper, Angust 1992).

27 "Phis act is also called SARA Title III, because it was enacted as the third title of the Superfund
Amendments and Reauthorization Act of 1986. The act is codified at 42 U.S.C. §§ 11001-11050.

B 42 US.C. § 9603.
¥ 33 US.C. § 1321(D)(5)-

30 42 US.C. § 7651k.



environment . . . alleged to have been caused by the substance.”* Such records are to
include adverse reactions of employees (to be kept for thirty years) and of any other person
(to be kept for five years). They are retained by the manufacturer or handler, but are
available for government (and sometimes public) inspection.

The Occupational Safety and Health Act (OSH Act) also requires certain employers
to maintain records of worker exposure to toxic chemicals and to make these records
available to the government.? Related provisions of the OSH Act that provide for worker
access to employer information about toxics in the workplace are discussed in detail in Part
Two.

4. Censuses and Related Data Collection

Sometimes data collected for non-environmental purposes can have environmental
applications. The national census periodically conducted by the federal government provides
a wealth of valuable information on changing population trends as well as on resource
generation and use patterns. Tax collection records also can provide information relevant
to environmental issues, such as relative income trends and gasoline consumption. In
addition, the U.S. Department of Commerce’s statistics on U.S. exports include information
on recovered materials. These sorts of data usually are available to the public, either
through the specific statutes that authorize collection of the data, or generally through
FOIA.

Often commercial data can be useful for environmental protection purposes. For
example, the Resource Conservation and Recovery Act directs the U.S. Commerce
Department to identify existing and potential demand for recovered and recycled
materials.® Recyclers, including state and local governments running recycling prograims,
eagerly seek this type of new information about potential buyers.

5. Studies and Research

The U.S. government generates a significant amount of information through studies
and research. Some of these studies are conducted directly by government experts. Others
are conducted by private parties under direct contract {0 the government or through a
financial grant from the government. Many of these studies are made available to the
public upon completion, and most others can be obtained through a FOIA request. These
studies serve many ends. They can generate information necessary to solve particular local
problems and to develop technology with broad applications. They may shed light on

31 15 US.C. § 2607(c).
32 OSH Act § 8(c)(3), 29 US.C. § 657(c)(3).
33 RCRA § 5003, 42 US.C. § 6953.
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existing problems or identify new ones. Active research programs also produce trained
scientists and technicians -- a work force prepared to take on new environmental challenges.

The Superfund statute (CERCLA) contains many such information-generating
research provisions. At the individual site level, CERCLA authorizes the government to
undertake whatever studies and investigations are necessary to respond to a particular
release of hazardous substances.® At the national level, the statute requires EPA to
conduct a series of studies on the human health threats of contaminated sites. All
information from such studies is available to the public.*

Under CERCLA, EPA creates a National Priorities List of sites eligible for federal
cleanup. CERCLA directs the Agency for Toxic Substances and Disease Registry (ATSDR)
to prepare an assessment of the threat to human health from each site on the list. In
addition, on petition of a citizen, the ATSDR may perform health assessments of any site
where hazardous substances may pose a health risk. Based on the results of these
assessments, EPA may take steps to reduce health risks at the sites, or the ATSDR may
undertake more detailed health studies of the exposed population.®

CERCLA also directs the ATSDR to prepare toxicological profiles of the most
dangerous hazardous substances generally found at sites on the National Priorities List.>’
These profiles help EPA set cleanup priorities and also help the general public evaluate the
risks posed at each site. If available information on health effects is inadequate, CERCLA
requires the ATSDR to conduct new research.

To help the public further understand the implications of a toxic chemical release and
cleanup, CERCLA allows the government to issue technical assistance grants of up to
$50,000 per site to groups of citizens affected by a release. These grants enable the citizen
groups to conduct an independent study of the site.® In addition to this specific research,
CERCLA also authorizes a broad program of government-funded research and training in
health and science issues related to hazardous substances.”

3 CERCLA § 104(b), 42 US.C. § 9604(b).

35 CERCLA §104()(7), 42 US.C. § 9604(e)(7).

3 Health assessments are covered in CERCLA Section 104(i)(6), 42 U.S.C. § 9604(i)(6).
37 CERCLA § 104())(2) & (3), 42 US.C. § %604(i)(2) & (3).

38 CERCLA § 117(e), 42 US.C. § 9617(¢).

3 CERCLA § 311, 42 US.C. § 9660.
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6. Compelling Private Research

In some situations, regulatory agencies may require private parties to conduct
research or collect information at their own expense to demonstrate the safety and
effectiveness of a product before the product can be marketed to the public. The United
States regulates drugs and pesticides in this way.

For example, under FIFRA, no pesticide may be sold or distributed until it is
registered with the EPA* To register a pesticide, an applicant must provide data
demonstrating that the product will perform its intended function and will not cause
"unreasonable" environmental harm. Usually, the manufacturer or importer of a new
pesticide will have to present EPA with the results of extensive research. A manufacturer
wishing to register a previously approved pesticide can use previously submitted or publicly
published research results.

EPA has broad powers to compel research on other potentially harmful commercial
chemicals. Under TSCA, a manufacturer of a new chemical substance must notify the EPA
and provide copies of any health or environmental safety data the manufacturer has on the
substance.”! EPA also can order manufacturers to prepare additional health and safety
studies on chemicals they manufacture or import. Before it can order such a study, EPA
must establish that the chemical may pose an unreasonable risk to the environment.? All
of these studies are subject to public review under FOIA laws. The information contained
in these studies can be very useful to the public in identifying localized risks to health and
the environment.

D. Active Dissemination of Information

The information provisions described above enable the public to gain access to
information held by the government. In some situations, the government may wish to go
one step further and actively disseminate information to the public. This section describes
some options available to assist the public in obtaining and understanding information about
the environment.

L Scientific and Technical Libraries

To make information about the environment more accessible to the public, the
government may collect some of that information in a library or clearinghouse. The best

% FIFRA § 3a, 7 US.C. § 136a(a).
4 TSCA § 5, 15 US.C. § 2604.

42 TSCA § 4, 15 U.S.C. § 2603. Of course, EPA has authority to restrict the manufacture or distribution
of chemicals if it establishes that the chemicals do pose an unreasonable risk.
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known example in the U.S. is the Toxics Release Inventory (TRI) collected under
EPCRA* EPCRA directs EPA to maintain a TRI computer database accessible to
anyone with a computer and a telephone modem.* By accessing the database, a citizen
can quickly obtain a report on which companies are discharging what chemicals in what
quantities to what media in any part of the country. Citizens without telephone access can
purchase computer-readable copies of the inventory, and those without computers can ask
EPA to search the inventory for particular information. In addition, the TRI database is
available on microfiche or compact computer disc (CD-ROM) format at over 4,000 locations
around the country -- many of them public libraries -- where people can go to use the
database free of charge. A toll-free hotline also exists to answer questions from the public
about the TRI system and other aspects of EPCRA,

In addition to the TRI database, the Superfund statute directs the ATSDR to
maintain an inventory of information on the health effects of hazardous substances.* In
connection with this inventory, the ATSDR is required to offer advice to national, state, and
local officials, as well as to the public, on health issues related to toxic exposure.

A government also can collect information on pollution control technologies in order
to help regulated industries find practical means to meet environmental standards. In the
U.S., RCRA Section 8003 directs EPA to collect and disseminate information on solid waste
management technologies.” The Clean Air Act Amendments of 1990 require the states
to collect information on emissions control technologies for small businesses,” and the
Pollution Prevention Act of 1990 directs EPA to establish a clearinghouse on source
reduction technology.*®

2 Explaining Legal Obligations

Sometimes the government scheme of environmental regulation is so complex that
industry and citizens require help understanding it. The government may establish
information offices to respond to questions from the public about regulations. The EPA has
set up several telephone "hotlines" that industry and the public can call without charge to
ask questions about regulatory requirements, as well as to request information about
government activities. In addition, EPA has a Small Business Ombudsman to answer
questions from small businesses and to advocate the point of view of the small business
community in agency proceedings. The 1990 Clean Air Act requires states to establish

43 This national compilation of toxic chemical pollution was discussed briefly above in conjunction with right-
to-know laws, and is described in more detail in Part Two of this paper.

4 EPCRA §313(j), 42 US.C. § 11023(j).

45 CERCLA §104()(1)(B), 42 U.S.C. § 9604(i)(1)(B).
% USC. 6983

47 Clean Air Act § 507(a), 42 US.C. § 7661f(a).

® £2US.C. s 13105
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compliailgce assistance programs to help small businesses understand their obligations under
the law.

3. Environmental Education

The government can do much to develop public support for environmental programs
by raising general public awareness about environmental problems and their solutions.
Government educational efforts can take many forms. The government may require the
private sector to institute environmental education programs or it may provide those
programs itself. The educational efforts can be part of a broader regulatory program, or can
be conducted solely as a general educational initiative. They may involve traditional
instruction in the schools, university "extension" programs which offer practical advice to
land and home owners on subjects ranging from pest control to energy conservation, or
instructional programs in zoos, parks, and museums.”® Environmental protection goals also
may be promoted through advertising campaigns,” celebrated on public holidays and
commemorative days,* or depicted on postage stamps. The possibilities are limited only
by the imagination.

4 Effective Use of the Media

Though it is not a resource explicitly identified in most environmental laws, the
power of the mass media can be harnessed in support of environmental regulatory systems.
Environmental enforcers can do much to change public behavior, deter illegal activity, and
raise public awareness of problems through strategic use of the press. For example, if the
government announces that it believes a particular pesticide can cause cancer and it intends
to ban sale and use of the pesticide, industry and the public may stop using the pesticide
long before the ban can be approved and implemented. If the government is about to levy
a particularly large fine against a polluter, doing so publicly and with some fanfare can help
deter future violations. Requiring as part of the settlement, a public apology to be printed
in newspapers that are circulated in areas where the violator does business, also may
increase public knowledge and deter future violations.

These tactics are more the concern of the implementer than the drafter of
environmental laws, but the drafter should consider whether the government needs statutory

49 Clean Air Act §507(a)(3), 42 US.C. § 7661f(2)(3).

50 For example, private amusement parks in the U.S. that have marine mammals on display are required to
include conservation and educational materials in their entertainment programs. See Marine Mammal Protection
Act § 104(c)(2), 16 US.C. § 1374(c)(2).

51 gmokey Bear is a cartoon character that appears in government-sponsored advertisements urging people
to prevent forest fires; Woodsy Owl is another cartoon character that encourages clean maintenance of public
lands. See 16 U.S.C. §§ 580p-580p-4; 36 C.F.R. Parts 271-272.

52 In the United States, many states have established "Arbor Day" as a day commemorating the importance
of trees, but not as a day off from work for public employees. See, e.g., Neb. Rev. Stat. § 62-301.01. An Earth
Day each spring also has raised the environmental consciousness of many people.
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authority for these sorts of actions. In the United States, such powers to use the media are
seldom spelled out in the law.

IL, INDIVIDUALLY HELD INFORMATION

Environmental information held by individuals is often more valuable to other
individuals than to the government. In addition to requiring private parties to submit
information to the government, a information access law also can require private parties to
submit information directly to other individuals.

A Right-to-Know Laws

As discussed above in Section 1.C.2., a government may wish to require industries to
report on their overall use and discharge of potential pollutants. Not only are these laws
designed to inform the government about industry activities, but a primary goal often is to
inform the public about releases of pollutants that may affect them or their environment.
This information sometimes is disseminated to the public through government channels, but
often the regulated industry is required to report directly to the affected public. Some U.S.
right-to-know laws are discussed in more detail in Part Two below.

B. Product Labeling

Most laws controlling product labeling are aimed at influencing transactions between
the seller and the consumer of a product. A government may wish to require waminggs for
products that create risks to health, such as lead-containing paints or cigarettes. * In
addition, a government may wish to require warnings on products that create risks to the
environment, such as products containing ozone-depleting chlorofluorocarbons (CFCs).*
Recently, much attention has been given in both the U.S. and Europe to the development
of product labeling based on environmental risks of the product.

In addition to warnings based on known risks, a product label also could provide
information that will help (and encourage) the consumer to purchase the most
environmentally sound product. For example, to promote energy conservation, the U.S.
requires certain large household appliances to bear labels explaining how much they are
likely to cost to operate and how that compares with similar appliances on the market. >
Similarly, advertisements for automobiles in the U.S. must include information on fuel
efficiency.® Requiring labels to list a product’s ingredients also can enable consumers to
make environmentally informed choices.

3 See, eg., 16 CFR. § 13033.
5 See, eg., 16 CFR. § 1401.
55 See 42 US.C. §§ 6294-6296; 16 CFR. § 305.

56 gee 15 US.C. § 2006; 16 CFR. § 259.
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Specially approved "green" labels also can be permitted on products that are
beneficial to the environment because they are cleanly made, made with recovered
materials, or easy to recycle. Such labels now are being developed in many countries, some
through government regulation and others through private initiatives. Conversely, special
warnings could be required on products that are judged to have excess and wasteful

packaging.

Labeling laws also can require manufacturers to include instructions for
environmentally safe use of their products. In the U.S,, pesticide laws require the consumer
to use the pesticide only in conformance with the provided instructions.” A labeling law
also could require products to bear markings that make recycling easier. For example, in
the U.S., most plastic products bear a code identifying the particular resins from which they
are made to facilitate consumer separation for recycling.*

Most of the above labeling schemes rely on a caring consumer in order to make an
impact on environmental protection. Most green products cost the consumer a little more,
even though the total cost to the environment is lower. In the case of energy-efficient
products, the consumer may save in the long run, but the initial cost of the product often
is higher. These schemes work best in good economic times, among well-off consumers.
In economically difficult times, people may not be willing to make a short-term sacrifice for
long-term environmental benefits.

C Recording of Environmental Hazards in Deeds

The concept of labeling products also can be applied in the context of real estate
transactions. Disclosure of environmental hazards can be required before real estate is sold
or leased. Some U.S. states require direct disclosure of known or suspected environmental
problems, usually in writing, to the would-be purchaser or tenant Alternatively, some
states require that such problems be recorded in the public records of property ownership,
which usually are reviewed by purchasers and lenders before money changes hands in a land
sale. Some states go further, requiring that environmental hazards be remedied (or at least
that a plan for remediation be approved by the government) before a property can be sold.
The leadiélg example of this is the New Jersey Environmental Cleanup Responsibility Act
(ECRA).

57 FIFRA §12(a)(2)(G), 7 US.C. § 136j(2)(2)(G).

58 TThis is presently only a voluntary program in the U.S.

59 The U.S. Congress also has ordered the federal government to disclose any environmental hazards
resulting from storage or disposal of hazardous substances before the government sells or transfers land. See
CERCLA §120(h), 42 US.C. § 9620(h). In Central and Eastern Europe, several countries are now requiring

environmental audits of properties before they are privatized. See, e.g., Modification-Amendment to the
Privatization Act No. 92/1991, Federal Assembly of the Czech and Slovak Federal Republic (Feb. 18, 1992).

60 13 NJ.S.A. 1K6 et seq.
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Disclosure and remedy laws, particularly New Jersey’s, have been highly effective in
promoting the cleanup of old waste sites. They rely ultimately on purchasers’ fears of being
held liable for the cleanup of past contamination on the property. They also work best
where the real estate market is active -- i.e., where properties change hands fairly often (so
all properties come under the law sooner rather than later) — and where purchasers have
a choice between clean and dirty properties. In other circumstances these laws still may be
useful, but they might not be as effective as they have been in the United States.

D. Disclosure in Securities Sales

Yet another category of laws governing private transactions with eavironmental
implications concerns disclosure of liabilities in securities transactions. In the United States,
corporations seeking to sell stock or securities to the public must file a financial disclosure
statement reflecting their assets and liabilities." The duty to include potential
environmental cleanup costs as liabilities under this law is presemtly being debated.
Requiring disclosure of such costs may encourage companies to clean up sites in order to
remove the liabilities from their balance sheets.

Some state governments also impose environmental protection controls on the
transfer of business interests. For example, the state of New Jersey will not allow sale of
controlling interests in certain classes of industrial companies (which is usually accomplished
through a sale of stock) unless the company is free of environmental liabilities or has a
state-approved cleanup plan and the buyer has notice of the liabilities.5

E.  Auditing and Pollution Prevention

In order to encourage environmentally efficient companies and ensure compliance
with environmental regulations, a government may wish to encourage or require polluters
to educate themselves about their own emissions and resulting liabilities. One way to
encourage this self-evaluation is through environmental audits -- full evaluations of a
company’s operations which examine its environmental efficiency, pollution prevention, and
regulatory compliance. Because an environmental audit might reveal information that would
serve as a basis for civil or criminal Hability on the part of the polluter, companies (in the
U.S. at least) often resist programs that require audit results to be shared with the
government or the public.

Various approaches can be adopted to encourage these audits. The most lenient is
to have a voluntary program with assurances that the government will not use the results of
an audit against a participating company. For example, the auditing agency could agree not
to share the results with government enforcement authorities, or the polluter could be
guaranteed a temporary amnesty. A more stringent approach would make the audit
mandatory, but would keep the results confidential. More stringent still would be a

61 See 15 U.S.C. §§ T7e-T7g & 77aa Schedule A (25).
62 N.J. ECRA, 13 NJSA. §§ 1K6 ef segq.
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provision providing that, the polluter be required to present the government with a
certificate of compliance from the auditor in order to secure or remew a permit or
license.®® Finally, the results of a mandatory audit could be submitted directly to an
enforcing agency, which could then negotiate a compliance agreement with or seek direct
sanctions against the polluter.

As discussed above, a government also may require polluters to keep track of
discharges that are harmful to the environment but not currently proscribed by law. The
U.S. EPCRA statute requires such reporting for certain toxic chemicals. A prudent
company may wish to minimize these discharges for fear of future regulation or future
liability for environmental damage as well as out of concern over public attention to the
discharges. Similarly, the Safe Drinking Water Act (SDWA) requires public water systems
to monitor the presence of contaminants that presently are unregulated.® A government
also may wish to require the polluter to draw up plans for reducing potentially harmful
discharges or reducing regulated discharges below mandated levels: the Pollution
Prevention Act of 1990 requires companies reporting discharges under the federal EPCRA
statute to file a source reduction report as well.®

F. Discovery

Individuals or industries that cause environmental harm may be liable for damages
or cleanup costs in civil lawsuits brought by other private parties or by the government. The
civil litigation process thus can serve as a useful mechanism for the exchange and
dissemination of information about environmental hazards.

In order to identify all information relevant to a lawsuit and to encourage settlement,
court rules may provide several avenues for each party to discover relevant information held
by other parties to a case.®® The U.S. Federal Rules of Civil Procedure allow parties to
take pretrial testimony from witnesses under oath; to submit written questions to opposing
parties; to require production of documents or things; to require inspection of property; and
to request the admission of facts not disputed among the parties. Failure to respond to such
"discovery" requests fully and truthfully will expose a party to sanctions from the trial court.
Generally, information obtained through this civil discovery process becomes part of the
official record of the trial, which can be reviewed by any member of the public.

63 This scheme is common in U.S. automobile emission inspection programs.
54 42 US.C. § 300§-4(2).
42 US.C. § 13106.

6 In the US.,, to be eligible for discovery through such procedures, information must be relevaat to the
subject matter of the litigation and must not be subject to a claim of privilege (such as the attorney-client or
physician-patient privileges).
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PART TWO: A CLOSER LOOK AT THREE INFORMATION TOOLS
L INDUSTRY SELF-MONITORING OF COMPLIANCE WITH POLLUTION STANDARDS

Successful enforcement of pollution standards requires three ingredients: (1) definite,
unambiguous standards; (2) available evidence of whether a source is complying with those
standards; and (3) a willing and able enforcer. Meeting the second requirement is
fundamentally an information problem.

An enforcing agency can rely on two general mechanisms for obtaining evidence of
violations - the agency can monitor polluters itself, or it can require the polluters to
monitor themselves and submit reports to the agency. Although a successful enforcement
program can never entirely forego government monitoring, experience in the United States
suggests that self-monitoring and disclosure requirements are powerful enforcement tools.

Industry self-monitoring and reporting offer several advantages over government
inspections. First, self-monitoring is comprehensive -- every permit holder must submit a
monitoring report. Government inspections can rarely be so all-encompassing. Second, it
is equitable — the costs of monitoring fall mainly on the polluters, rather than on the
government. Third, if the monitoring reports are publicly available, the system facilitates
enforcement through citizen pressure and, if available, direct legal action against violators.
And fourth, the reports serve as virtual confessions of violations, making formal enforcement
proceedings much simpler.

Self-monitoring has drawbacks, however. Polluters may conduct sloppy monitoring
or practice outright deception. One solution is to combine occasional random government
inspection with strong penalties for faulty or untruthful monitoring reports. Another
solution is government standards for and certification of monitoring equipment, monitoring
personnel, and testing laboratories. Such measures do not eliminate the need for direct
inspection, but they reduce the risk of widespread error.

A second problem with self-monitoring is how to screen adequately the large amount
of data generated. With monthly monitoring reports submitted by hundreds of regulated
factories, an enforcing agency may not even have the time or resources to review the reports
and identify violations. This difficulty can be reduced by standardizing the reporting forms,
by requiring violators to submit a separate notice of violation, by requiring less frequent
reporting from smaller, cleaner sources, and/or by focusing enforcement scrutiny on regions
where severe environmental problems are apparent. Computers also can simplify screening
of reports. In addition, if the monitoring reports are publicly available, citizens or citizen
groups can review reports and either refer violations to the government or sue to enforce
the regulations directly.

The statute in the U.S. generally considered to be the model for the use of self-
monitoring is the Clean Water Act. This act outlaws all discharges of pollutants into surface
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waters without a permit from the federal or state government. The permits contain clearly
stated discharge limits and other conditions, and either the government or citizen plaintiffs
can go to court to enforce the permits.

The Clean Water Act contains two key information tools that aid enforcement. First,
holders of water discharge permits must self-monitor and report on their discharges. The
government can specify what sorts of monitoring, sampling, and recordkeeping a permit
holder must undertake.’’” By EPA regulation, permit holders must file monthly discharge
monitoring reports (DMRs) with the government, as well as notices of noncompliance if the
monitoring indicates a violation.® Noncompliance serious enough to threaten health or
the environment must be reported to the government within 24 hours.

To ensure that the monitoring procedures and records are accurate, the government
not only has access to a permitholder’s records, but also has broad inspection powers. These
powers include the right to enter a permitholder’s private property without advance notice,
to inspect monitoring equipment, and to take samples of effluents.® This authority,
combined with stiff criminal, civil, and administrative penalties for violation of monitoring
and reporting requirements,” encourages thorough and accurate recordkeeping.

67 Clean Water Act § 308(a), 33 U.S.C. § 1318(a). This statutory provision is reproduced in Appendix B
to this paper. Note also Clean Water Act Section 402(a)(2), 33 U.S.C. § 1342(a)(2), which directs that specific
information collection and reporting requirements be incorporated into individual permits.

6 40 CFR. § 122.41(/). The DMR regulations are included in Appendix B to this paper; an example of
a Discharge Monitoring Report appears in Appendix C.

69 Clean Water Act § 308(a), 33 U.S.C. § 1318(a).

™ Clean Water Act § 309, 33 U.S.C. § 1319. Under Section 309(c)(4), knowingly filing false statements or
tampering with monitoring equipment is a crime punishable by a $10,000 fine and two years in jail for the first
offense and $20,000 and four years in jail for subsequent offenses.

For violations of requirements of the Act generally, including Section 308 inspection, monitoring, and
entry requirements or any monitoring requirements written into a permit, Sections 309(a) and (b) empower the
EPA Administrator to issue notices of violation, issue compliance orders, or bring civil suits against violators.
Section 309(d) allows courts to assess civil penalties for violations, up to $25,000 per day per violation.

Section 309(g) allows the government to assess an administrative penalty against violators without going
to court. The violator may request a hearing on the penalty and may seek court review of the penalty assessment
decision. The public also is entitled to have notice of and comment on such penalties. The penalties range up
to $10,000 per day of violation, to a maximum of $125,000.

Section 309(c) allows courts to impose criminal penalties for general violations of the Act or 2 permit
issued under the Act. The penalties range from a $2,500 to $25,000 fine or three years in jail for negligent
violations to up to a $1,000,000 fine for knowing violations that have been committed by organizations and that
threaten people with death or serious bodily harm.
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The second information tool in the Clean Water Act guarantees public access to any
permit issued” and to any records, reports, or information the government obtains from
a permit holder, except for trade secrets.”” Coupled with the Act’s citizen suit provisions,
these information access provisions allow citizens to seek relatively quick relief against
violators. A citizen need only obtain copies of the polluter’s permit and DMRs to see if a
violatign has occurred. If it has, the DMRs can be used as evidence against the polluter in
court.

Environmental groups in the U.S. demonstrated the power and effectiveness of these
provisions in the early 1980s. Concerned about a decrease in enforcement efforts,
environmental groups initiated a citizen enforcement campaign.™ In 1982, citizens actually
filed more Clean Water Act enforcement suits than did the federal government.” This
surge in citizen enforcement actions caused EPA to reexamine and improve its own
enforcement program.

II. PUBLIC ACCESS TO GOVERNMENT INFORMATION: FREEDOM OF INFORMATION LAWS

A public right to obtain information held by the government, such as that provided
by the U.S. Freedom of Information Act (FOIA), offers a basic -- if limited - system for
providing access to environmental information. Most freedom of information laws create
a presumption that the government must disclose information to citizens upon their request,
subject to certain exceptions. Such a system applies to all information held by the
government. It is mot specifically linked to environmental concerns. A freedom of
information law is a fundamental tool for any regulatory system. It does, however, have
significant limitations, and should not be viewed as sufficient - standing alone -- to provide
full and effective access to environmental information.

71 Clean Water Act §402(i), 33 US.C. § 1342(i).
7 Clean Water Act § 308(b), 33 U.S.C. § 1318(b). See also note 5 above discussing trade secrets.

B For a citizen to bring an enforcement action in court, he or she must also demonstrate that the
government is not actively enforcing the violation. For more information about these citizen suit provisions, se¢
ENVIRONMENTAL L. INST., THE ROLE OF THE CITIZEN IN ENVIRONMENTAL ENFORCEMENT (ELI Working
Paper, August 1992).

74 See generally JEFFREY G. MILLER & ENVIRONMENTAL L. INST., CITIZEN SUITS: PRIVATE ENFORCEMENT
OF FEDERAL POLLUTION CONTROL LAWS, 10-17 (1987); ENVIRONMENTAL L. INST., CITIZEN SUITS: AN
ANALYSIS OF CITIZEN ENFORCEMENT ACTIONS UNDER EPA-ADMINISTERED STATUTES (1984).

75 See MILLER, supra note 81, at 12. An Environmental Law Institute study of citizen enforcement found
that citizens sue more frequently under the Clean Water Act than under other environmental laws, and that the
central reason is the ready availability of compliance information through the Act’s self-monitoring requiremeats.
Also important is the permit system under the Act, which requires each permit to state exactly what the sources
obligations are, and allows a citizen to compare reported discharges against permit levels with relative ease.
Because of this, and other useful features of permits as enforcement tools, Congress in 1990 added an individual
permit requirement to the Clean Air Act.
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A.  How Freedom of Information Laws Work: The U.S. FOIA

Experience under the U.S. FOIA shows both the benefits and shortcomings of
freedom of information laws. FOIA was enacted in 1966. It has been amended by the U.S.
Congress several times since, and has been the subject of extensive litigation and
commentary. All U.S. states and many localities have enacted similar freedom of

information laws.”

FOIA works by establishing a presumption that any person may have access to any
record held by a government agency unless the record is covered by a specific exception to
the Act.” The Act does not define "record,” and there has been substantial litigation over
whether particular pieces of information requested from an agency are "records" under the
Act. In general, agency "records" do not have to be written documents. They can include
jtems such as photographs, tape recordings, and computer disks, but not personal notes of
agency employees.

To gain access to an agency record, a person must make a request which "reasonably
describes” the record desired.® Most agencies require FOIA requests to be made in
writing. A FOIA request must ask for existing records. If-an agency does not possess the
record asked for in the letter, it may simply deny the FOIA request - it does not have to
collect or develop new information. FOIA requires agencies to respond to an information

76 Several EC countries have laws or constitutional provisions similar to the FOIA. Denmark’s Public Access
to Documents Act of 1970 grants individuals the right to see documents in the files of administrative agencies.
Like the FOIA, Denmark’s law lists several categories of documents exempt from disclosure, such as criminal
investigation records, internal personnel materials, and confidential business information. See DOCTER
INSTITUTE FOR ENVIRONMENTAL STUDIES, EUROPEAN ENVIRONMENTAL YEARBOOK 191 (1987)

- In Germany, the right to information is established by Article 5 of the Constitution which provides that
"everyone has the right to be informed from sources of information which are accessible to all without obstacles
of any kind." Id. at 196.

In other EC countries, the right to information is more circumscribed. In the United Kingdom, for
example, there is no generic right to government information, and the Official Secrets Act of 1911 makes it a
crime for any agency employee to disclose information obtained in the course of bis employment unless
specifically authorized. Several government employees have been punished under this law, and its presence
deters government disclosure of information. See Austin, Environmental Poltution Information — Disclosure and
Access, 4 CONN. J, OF INT’L L. 413 (1989).

However, the trend in the United Kingdom, as in other EC countries, is towards greater access and
increased data collection. For example, the UK recently adopted a fairly expansive system of "public registers”
designed to provide environmental information on facilities to the public, and is considering establishing 2
national database. Highlights of this proposed system, and of similar systems established in the Netherlands and
under consideration by the EC itself, are summarized in Appendix D.

77 See 5 US.C. § 552(a)(3). The FOIA also requires agencies to make adjudicatory opinions, policy
statements, and administrative staff manuals available for public inspection and copying. Jd § 552(a)(1)-(2).
The text of the FOIA is included in Appendix E to this paper.

B 5US.C. § 552(a)(3)(A). A sample FOIA request is included in Appendix F.
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request within ten days.” When an agency denies all or part of a FOIA request, it must
specify the reasons for the denial in writing.

FOIA allows agencies to charge a fee for processing FOIA requests. Fees can be
imposed to recover copying expenses, the costs of searching for documents, and, in some
instances, the cost of reviewing the request to determine whether any exemptions apply.
The fee is not designed to recover the cost of developing the information. Different fees
apply according to who is requesting the information. For example, a member of the news
media or an educational institution may be charged only for reasonable copying charges, but
a person Tequesting information for a commercial use also may be charged for the Teview
of the request and the search for applicable records. A fee can be waived altogether "if
disclosure of the information is in the public interest because it is likely to contribute
significantly to public understanding of the operations or activities of the government and
is not primarily in the commercial interest of the requester.”® Small requests also can be
processed without a fee.

Agencies must disclose the information requested unless it falls within one of FOIA’s
nine statutory exceptions: (1) documents classified in the interests of national defense or
foreign policy; (2) internal personnel rules and practices; (3) information exempted under
other laws; (4) trade secrets and confidential business information; (5) internal government
memoranda and letters; (6) personnel, medical, and similar files the disclosure of which
would invade personal privacy; (7) law enforcement investigations and records; (8)
information relating to the regulation of financial institutions; and (9) information about
wells (a rarely used exception aimed at protecting certain geological information).* If the
agency decides that a document contains information that falls within one of these
exceptions, it can withhold from disclosure only those parts of the document that are subject
to the exception. The rest of the document must be given to the requester.

Judicial review has been essential in enforcing the requirements of FOIA. People
whose FOIA requests have been denied have the right to challenge the denial in court. In
such a lawsuit, the agency has the burden of showing either that an exception to disclosure
applies to the request or that the record does not exist. This gives an advantage to the
requester, and promotes the presumption in favor of disclosure. Because many of the
statutory exceptions to disclosure are written in broadly-worded, general terms, some
agencies have tried to expand the coverage of the exceptions. Having to prove in court that
they are entitled to assert an exception helps prevent agencies from wrongly withholding
information. Judicial review also has helped clarify the scope of the exceptions and made
their application more uniform from agency to agency.

7 The statute authorizes the agency to seek a ten-day extension if a response within the stipulated period
is not possible. See 5 U.S.C. § 552(a)(6)(B).

80 5 US.C. § 552(a)(4)(A)(iii). A sample request for waiver of fees is included in Appendix F.

81 5 US.C. § 552(b).



B. Uses and Limitations of FOIA as a Tool for Obtaining Environmental Information

A freedom of information law can be very useful in enabling citizens to obtain
environmental information from the government. Citizens can use such a law to obtain
specific information about environmental conditions and hazards known to the government.
For example, citizens could request a list of all hazardous waste sites identified in their part
of the country, or a report on levels of air pollutants. A freedom of information statute also
can be used to obtain information about government environmental protection activities,
such as permitting and enforcement decisions.

In addition, a freedom of information law can serve as a supplement to discovery in
environmental law suits. Rules of discovery in civil lawsuits normally limit the time during
which information can be sought and the type of information that can be acquired. Litigants
can use a freedom of information law to obtain information that would be unattainable in
a lawsuit. For example, a litigant who believes a citizen suit might be appropriate, but who
lacks the information needed to commence the suit, can obtain information through a
freedom of information statute to determine whether to file the lawsuit and what to allege
in the complaint. After starting the suit, the litigant also could use the freedom of
information law to obtain material that might be considered irrelevant or privileged under
the rules of civil discovery.

A law similar to the U.S. FOIA also can enable citizen groups to oversee the affairs
of environmental protection agencies. With government records open to public scrutiny,
agency employees may feel greater responsibility for their jobs, and they may be less likely
to allow inappropriate political or financial motives to influence their decisions. Public
access to information can also foster a spirit of openness in environmental agencies.”
Once they are accustomed to operating in the open, agency officials may be more willing
to publish environmental information voluntarily.

However, standing alone, a freedom of information law is a limited tool for acquiring
environmental information. Because it provides access only to existing information, a
freedom of information law does little to ensure that the government gathers appropriate
information in the first place. For example, a freedom of information law will be of little
value to a person who wants information about hazardous waste sites if the government has
not yet identified the sites. Thus, the usefulness of freedom of information laws depends
on the existence of other laws and circumstances prompting the government to gather
information.

Even if the government does possess relevant information, a freedom of information
law can be an awkward and expensive means for disseminating the information. Freedom
of information laws rely on case-by-case responses to specific requests rather than an

82 1t may also, however, discourage officials from committing potentially embarrassing information to paper,
and thereby produce more decisions based on oral analyses and communications.
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automatic system for disclosing information to the public. Often, the public is not aware of
information that the government possesses, and thus is not able to submit a request for
disclosure. Even if the public is aware that the information exists, it can be time-consuming
for citizens or public interest groups to determine precisely what information they need,
write a request that will identify this information specifically enough so that an agency
employee can provide the information in a reasonable amount of time, and follow up on the
request within the agency or, if necessary, in court.®

1t is also difficult to draft a freedom of information statute that anticipates all the
various situations in which an exception to disclosure would or would not apply. As
suggested by the U.S. experience with FOIA, a great deal of court litigation may be
necessary to interpret the exceptions to disclosure and apply them to specific situations. An
information disclosure system that depends so heavily on the involvement of courts for its
success will be an expensive one to implement.

In short, the U.S. FOIA is an extremely powerful tool because it creates a
presumption that all government documents are open for review and forces government to
justify itself when it wishes to keep information secret. However, because of the logistical
limitations of the FOIA process, it is difficult in practice to obtain concise and relevant
information by means of FOIA requests. Thus, a generic freedom of information law should
not be relied upon by itself as a means for effectively disseminating environmental
management. Instead, such a law can offer an important background presumption of
government openness in which other systems of monitoring and disclosure can flourish, and
it can serve as a useful supplement to those other systems.

III. RIGHT-TO-KNOW LAWS

The public’s right to know about hazardous chemicals sounds like a very simple idea.
However, to implement this concept in the U.S., a whole family of laws has been developed.
These laws have several different aims, including: (1) keeping workers informed about the
chemicals they encounter in the workplace; (2) allowing the general public to know about
the chemicals released by neighboring industries; (3) encouraging local communities to plan
for emergency releases; (4) informing emergency responders (such as police or firefighters)
about what hazards they may encounter; (5) requiring rapid reporting of acutely dangerous
releases in order to facilitate emergency response; and (6) encouraging businesses to reduce
the amounts of hazardous chemicals they use and emit into the environment.*

8 FOIA requests must be specific. General requests are usually rejected because the government employee
processing the request is not able to identify the government documents that would meet the request.

4 lAppendix G contains a checklist of questions that a law drafter may wish to ask in developing a right-to-
know law.
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What follows are descriptions of several different provisions under U.S. federal law
that are designed to serve one or more of these aims. Some apply to the release of
chemicals, and some to their use. Some apply to broad classes of chemicals, and some to
discrete lists of a few hundred chemicals. Some require reporting of information to
government bodies, which then may forward it to the public, and some provide for direct
transfer of information to exposed individuals, emergency responders, or health care
providers. The broad range of these provisions illustrates the wide variety of options
available to the creative lawmaker.

A. Government Right-to-Know: Clean Water Act § 311

One of the oldest reporting provisions in modern U.S. environmental law appears in
Section 311 of the Clean Water Act, which requires immediate notice of accidental
discharges of oil or hazardous substances into surface waters.®® This law was designed to
ensure that the government knows of and has an opportunity to respond to emergencies
caused by accidental spills of polluting substances. The list of hazardous substances subject
to reporting and the threshold quantity that triggers the obligation to report are left to be
established by regulation. The law requires the federal government to forward all
information about such spills to officials of affected states. The goal of informing the public
about environmental dangers was secondary in this law, but it often is an important
incidental result of reports made under this provision. '

Clean Water Act Section 311 was one of the models for the 1980 CERCLA
requirement for reporting any unregulated release of hazardous substances into any
medium® The CERCLA requirement covers a broader list of hazardous substances,
' including any toxic or hazardous substance regulated under the Clean Air Act, the Clean

Water Act, RCRA, or TSCA. It gives EPA authority to expand this list and to set

reportable quantities.
B. Worker Right-to-Know: OSHA's Hazard Communication Rule

In the U.S., the original federal right-to-know laws were designed to benefit people
exposed to hazardous substances at work. In 1983, the U.S. Occupational Safety and Health
Administration (OSHA) published a hazard communication rule aimed at informing workers
about hazards from chemical exposure in the workplace.”” The rule requires employers
to determine what hazardous chemicals are present in the workplace and to supply workers
with basic health and safety information about the chemicals they handle. The OSH Act
also requires employers to notify employees promptly if they have been exposed to toxic

8 Clean Water Act § 311(b)(5), 33 US.C. § 1321(b)(5).
8 CERCLA § 103, 42 US.C. § 9603.
87 29 CFR. § 1910.1200.
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substances,® and to keep records of worker exposure to toxics. The responsible officials
of the reporting company must certify that these records are complete and accurate.
Workers are not only guaranteed access to these records, they also have the right to observe
how the employer monitors for toxics exposure.”

In addition, manufacturers or importers of chemicals that pose a hazard to workers
must label their products and provide material safety data sheets (MSDSs) explaining the
hazards posed, precautions advised, and emergency responses available. These labels and
MSDSs must accompany the chemical when it is distributed or sold. Employers must give
employees access to these MSDSs and train them in safe use of the chemicals. In addition,
health care providers may request access to information about the chemicals to which their
patients have been exposed.

This law covers any chemicals that may pose a hazard, as defined by a long list of
criteria included in the rule. Any chemical for which OSHA has set specific workplace
exposure limits is automatically considered hazardous, as is any chemical for which the
American Conference of Government Industrial Hygienists, a professional organization, has
set threshold exposure limits. In addition, any chemical considered a carcinogen, corrosive,
irritant, sensitizer (trigger of allergic responses), toxic or highly toxic, or any chemical known
to harm specific organs (including reproductive organs) is covered. Chemicals whose
labeling and use are regulated under other laws, such as food, drug, or pesticide laws, and
hazardous wastes regulated under RCRA are excluded. In total, over 50,000 chemicals are
included under the act.

The OSH Act information provisions give workers some direct buman health
protection, specifically in the training requirements. However, much of the benefit is
indirect — the act primarily requires that the employee be informed about his or her
exposure risks. The threat of informed workers bringing tort lawsuits for damage from
chemical exposure (and the potential for U.S. courts and juries to award large sums to
injured plaintiffs) probably has spurred employers to minimize chemical exposure in the
workplace even below regulatory standards set for worker exposure. It is also likely that
educating labor unions about exposure hazards has led them to bring pressure on managers
to reduce exposure.

C. Community Right-to-Know: EPCRA

The OSHA hazard communication rule is the foundation for some of the provisions
in the Emergency Planning and Community Right-to-Know Act (EPCRA), enacted in 1986

8 OSH Act § 8(c)(3), 29 US.C. § 657(c)(3).
8 See 29 CFR. § 1904.5(c).
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as Title IT of the Superfund Amendments and Reauthorization Act (SARA).* This is the
law that most people in the United States think of when they hear "right-to-know."

While the OSHA rule was aimed primarily at informing workers, EPCRA is aimed
at informing local governments, emergency responders, and the general public. EPCRA
calls for the creation of state and local emergency preparedness bodies to plan for and
receive motice of accidental releases of hazardous substances.” Though Congress
designated an initial list of substances covered by this provision, EPA can add substances
to or subtract them from the list, and can set the threshold amounts for all listed substances.

Any facility that possesses covered substances in excess of the threshold amounts
must notify the local emergency planning body of their existence and give immediate notice
of any accidental releases. In addition, any facility that keeps MSDSs under the OSHA ruie
also must prepare reports of the amounts and locations of certain chemicals present at the
facility. These reports must be provided to the local emergency planning bodies and to the
local fire department. On request of the state or local emergency planning bodies, facilities
may be required to submit more detailed information on the storage and use of each

individual chemical present.”

The public can obtain copies of all this information from the local emergency
planning committee, which must publish annual notices of its availability. State and local
governments also can impose information disclosure requirements beyond those in federal
law. However, EPCRA establishes protection to prevent disclosure of trade secrets -
information kept confidential by a business that would be of commercial use to its
competitors.” One exception to this trade secret protection guarantees health care
professionals access to chemical information if needed for treatment or prevention of
injuries. In non-emergency cases, however, the health care professional must agree to
protect trade secrets before gaining access to the information.

EPCRA also establishes a system for public disclosure of accidental and routine
releases of hazardous substances to the environment.* This provision, however, only

% 42 US.C. §§11001-11050.

91 EPCRA §§301-304, 42 U.S.C. § 11001-11004.

92 The emergency planning bodies must seek this more detailed information if a government official requests
it, or if the public requests information concerning a facility keeping more than 10,000 pounds (4,500 kg) of a
chemical on-site. If citizens request information on chemical amounts of less than 10,000 pounds, they must state

the general need for such information. The local planning body then decides whether the information should
be requested from the facility.

93 EPCRA § 322, 42 US.C. § 11042. See also note 5 above regarding trade secrets.

%4 EPCRA § 313, 42 US.C. § 11023,
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applies to businesses that have at least ten employees and are in one of nineteen classes of
manufacturing® It also only applies to a list of about 320 chemicals,™ far fewer than the
over 50,000 chemicals requiring MSDSs. In addition, the reporting requirements apply only
to chemicals used in quantities of at least 10,000 pounds (4500 kg) or manufactured or
processed in quantities of at least 25,000 pounds (11,250 kg).

Companies required to disclose under this provision must submit to EPA an annual
report indicating which covered chemicals they use, how much they use, how their waste
streams are treated, and how much of the chemical is released into the environment, by
medium (e.g., air, water, soil). As discussed above in part 1.D., EPA is required to keep the
data from these reports in a computer database accessible to the public. Each year, the
EPA releases a summary of this Toxics Release Inventory (TRI) information reported by
the covered companies, including detailed analyses and breakdowns of the TRI data. This
report is also publicly available.”

Making this data readily available to the public may have several effects. Information
on toxic pollution can help a community identify unknown health risks. It may pressure
large polluters to improve their environmental records in order to maintain their goodwill
in the community.”® Disclosure of environmental information may help potential plaintiffs
in civil tort actions become aware of their exposure and identify possible defendants. And
it may generate public pressure on the legislature for regulation of unregulated toxic
pollutants. The prospect of any or all of these actions may encourage polluters to reduce
"voluntarily" their pollution outputs or seek non-hazardous replacements for the hazardous
substances they use.

%5 The law applies to industries in "Standard Industrial Classification" (SIC) Codes 20-39, which are: (20)
food and kindred products; (21) tobacco manufacturers; (22) textile mill products; (23) apparel and other textile
products; (24) lumber and wood products; (25) furniture and fixtures; (26) paper and allied products; (27)
printing and publishing; (28) chemical and allied products; (29) petroleum and coal products; (30) rubber and
plastic products; (31) leather and leather products; (32) stone, clay, and glass products; (33) primary metal
industries; (34) fabricated metal products; (35) machinery (except electrical); (36) electrical equipment and
supplies; (37) transportation equipment; (38) instruments and related products; and (39) miscellancous
manufacturing products. The EPA has the authority to add or delete industry classes on the list, or to add
specific facilities to it. EPCRA § 313(b)(1)(B) & (2), 42 US.C. § 11023(b)(1)(B) & (2).

% 40 CFR. § 372.65. State governors or the public can petition EPA to alter the list. Since this list was
adopted in 1986, industry has successfully petitioned to have approximately 10 chemicals removed from the list.
Only one or two chemicals have been added to the list.

97 The statutory provisions establishing the TRI system are reproduced in Appendix H.

% The required collection of data may also provide industry with new information about its own chemical
use, which may enable some industries to identify more efficient uses (and thus reduced amounts) of the

chemicals.
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The public disclosure provisions of EPCRA, however, have drawn criticism from
several quarters. Regulated industries have complained about the paperwork burden
imposed by these provisions, particularly on small firms. In addition, industries have
expressed concern that bad publicity will be generated when they release information about
the chemicals they are using. Industries also are fearful that right-to-know laws could
encourage an increase of health-related lawsuits against them. Finally, industry
representatives have complained about the trade secret provisions in EPCRA, which merely
prevent the government from passing out confidential information that the law forces
businesses to report; the businesses would prefer to maintain greater control over the
information. Some of these industry fears have proven to be overstated. There have been
few if any instances of health-related lawsuits spawned by TRI data. Moreover, the
administrative and financial burdens imposed by the reporting requirements may well be
outweighed by cost savings realized by companies forced to focus for the first time on the
need to make their operations more efficient by preventing unnecessary pollution.

Environmental interests have complained that the present EPCRA law does not go
far enough, because at present only about five percent of toxic releases are reported. They
advocate expanding the list of chemicals and industries covered. Specifically, environmental
groups have called for reporting on all chemicals regulated as hazardous under other
environmental laws. They also note that the industry-specific coverage exempts some
potentially large polluters, such as waste incinerators and government facilities. Releases
during transport of hazardous materials also are outside the present scope of EPCRA,
although such transportation is regulated by other acts.

Despite these criticisms from both sides, the TRI program has brought many benefits.
One goal of EPCRA’s public reporting provisions is to encourage reduction of the use and
release of toxics. There are many individual, anecdotal stories suggesting that this effort has
been successful. The TRI has given the press and environmental groups an important tool.
Each year, the issuance of the EPA’s report on and summary of TRI data is greeted by a
wave of publicity about both the most egregious offenders and the most environmentally
benign operations. The resulting public pressure for the most severe polluters to emulate
their lesser-polluting competitors has been significant. Some companies have made
voluntary public promises to reduce toxic emissions.” Some others have agreed to open
their plants for regular safety inspections by the communities in which they are located, and
have entered into voluntary "good neighbor” agreements in which they agree to modify their
operations to reduce citizen concerns about pollution, noise, or other environmental

effects.1®

9 In fact, many companies’ emission levels did drop during the first years of reporting. However, at least
a portion of that reduction may be attributable to more conservative or more accurate estimates of emissions.

100 Appendix J contains copics of newspaper articles describing public, industry, and government reactions
to the TRI system.
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The TRI program also has expanded the scope of environmental awareness for both
industry and the public. Many companies used to be worried only about directly regulated
emissions; if they were in compliance with applicable permit conditions, they could be
confident that their pollution emissions would be safe from criticism. EPCRA has forced
them -- and their neighbors - to be aware of a broader spectrum of pollutants, and has
encouraged industries to look beyond permit compliance to find more and better ways to
mitigate the effects of their operations on the environment.

Perhaps most fundamentally, the TRI program represents a significant shift in the
relationship between the government and the public. EPCRA requires the government not
simply to act as a passive manager and conduit for TRI data, but to promote and encourage
public use of that information. One EPA official who has been actively involved in the
development of the TRI program comments that "the Toxics Release Inventory has
strengthened and expanded the practice of participatory democracy. Strengthened it by
making important environmental information actively and easily available to the public at
large. Expanded it by providing a direct channel of accountability, linking a public greatly
concerned about toxic wastes to a government charged with regulating such wastes, and to
the industrial community which is a major source of toxic releases.""

However, right-to-know acts also present several challenges worth noting. First,
because they impose an affirmative obligation on a large and constantly changing group to
come forward with information, the law can be difficult to enforce. How does the
government or citizen enforcer identify the small company that mis-reports or should be
reporting but is not? How do they find the company that under-reports its discharges? In
its National TRI Report for 1988, EPA estimated that as many as one-third of the facilities
subject to reporting requirements failed to report.

Second, right-to-know statutes, particularly if their coverage is comprehensive, may
produce a great deal of information. To be useful to either the government or the public,
this information must be organized.'” For example, the U.S. data have been put on a
computer database that allows people to extract useful subsets of information, such as
emissions by chemical, by geographic area, or by source. Without the capacity to collate
material in this manner, an inventory of toxics or other pollutants may be too unwieldy even
to assist the government in defining its environmental control objectives, let alone to enable
the public to understand the impact of the data and use it to participate in a meaningful
fashion in the environmental protection process.

101 Sarokin & Schulkin, Environmentalism and the Right-to-Know: Expanding the Practice of Democracy, 4
EcoL. EcoNoMICs 175, 197 (1991).

102 ;rpe US. TRI system produces so much data, it takes the federal government an average of 16 months
to compile and release the information. Some states, however, are able to compile data from within their own

territory in two months.
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CONCLUSION:
THE ROLE OF INFORMATION ACCESS MECHANISMS IN ENVIRONMENTAL REGULATION

Information access mechanisms are both essential to regulation and meaningless by
themselves. Their function has to be understood in the context of the greater regulatory
system in order to ensure that they accomplish their intended goals. A law drafter wishing
to adopt an information provision that has worked well in another jurisdiction must consider
the collateral reasons why the provision has worked. What factors led to its success and
what steps may be needed to ensure a successful adoption in a new culture and body of law?
The drafter must design information provisions to fit -- or to change -- the social and legal
context in which the laws will operate.

For example, observers have credited the community right-to-know laws in the United
States with encouraging a large "voluntary” reduction in toxic chemical emissions. One
partial reason for this may be the threat of private lawsuits claiming injuries from exposure
to toxic chemicals, Companies fear that right-to-know laws will not only alert potential
plaintiffs to hazardous chemical releases, but will provide them with the evidence to prove
these releases in court. Even if few plaintiffs have actually filed lawsuits based on TRI data,
the risk of a future lawsuit with high damage payments is often a sufficient incentive for a
company to reduce its emissions "voluntarily."

In addition, the legislator, regulator, or citizen cannot assume that information will
be available just because the law says the information must be made public. People have
as many motives for hiding as for seeking information. Government officials may resist
information disclosure requests that are personally embarrassing, that may lead to public
pressure for changes in policy, or that are simply too much work to fulfill. Individual
businesses may wish to hide information that might aid potential litigants, government
enforcers, or competitors. The best safeguards against this are stiff penalties for violating
the law, including sanctions against false reporting as well as against failure to report,
backed up by strong enforcement and multiple ways to obtain the information.

For example, in the case of government-held information subject to FOIA-like laws,
allowing an independent branch of government -- the courts or the legislature -- free access
to the documents raises the specter that any documents withheld could eventually be
discovered. Also, protecting whistleblowers adds to the possibility that some other person

within the government could reveal the unlawful action. In the case of privately held

information, strict government enforcement of reporting and disclosure laws will create a
disincentive to witbhold data. The possibility of criminal sanctions against knowing violators
can have a marked impact. Also, allowing private citizens to file lawsuits and invoke the
discovery powers of the courts is a powerful safeguard.

Next, the mere availability of information will not promote 2 fairer and more efficient
environmental protection system unless the public is able to process that information and
employ it constructively. Information access mechanisms should be designed, wherever
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possible, to produce information that is readily understandable by a non-technical audience.
In addition, the government and non-profit environmental groups should sponsor or support
efforts to train citizens and citizen groups in how to obtain, analyze, and employ available
information 1o benefit their communities and the environment at large.

Finally, information laws must be developed and implemented in a manner that
ensures that the gathering -- rather than the use - of information does not become the sole
goal of the government agency or citizen. Acquiring information may become so much of
a focus that the recipient confuses that task with the task of doing its job, or uses that task
as an excuse. For example, an agency might become so involved in generating information
about hazardous waste sites that it does not have the time or resources to clean up the sites.

As a country develops new information laws, it must not forget that information is
merely a tool -- albeit a fundamental one -- for advancing environmental protection goals.
If someone steals my car, finding out the identity of the thief is fundamental to seeking
redress. However, that knowledge alone will not return my car to me, The information
gained through access laws -- be it about a car thief or an environmental polluter -- must
be put to use through legal, political, or public media channels in order to obtain the redress

that is desired.
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ATSDR
CERCLA

CFGCs
C.FR.
DMRs
ECRA
EIA
ELI
EPA
EPCRA
FIFRA
FOIA
GAO
MSDSs
NEPA
NGO
OSHA
OSH Act
RCRA
SARA
SIC
SMCRA

TSCA
US.C

Appendix A
List of Acronyms Used in the Working Paper

Agency for Toxic Substances and Disease Registry

Comprehensive Environmental Response, Compensation, and Liability
Act (also referred to as Superfund)

Chloroftuorocarbons

Code of Federal Regulations

Discharge monitoring reports

New Jersey Environmental Cleanup Responsibility Act
Environmental impact assessment

Environmental Law Institute

Environmental Protection Agency

Emergency Planning and Community Right-to-Know Act
Federal Insecticide, Fungicide, and Rodenticide Act
Freedom of Information Act

General Accounting Office

Material safety data sheets

National Environmental Policy Act
Non-governmental organization

Occupational Safety and Health Administration
Occupational Safety and Health Act

Resource Conservation and Recovery Act
Superfund Amendments and Reauthorization Act
Standard Industrial Classification

Surface Mining Control and Reclamation Act
Toxics Release Inventory

Toxic Substances Control Act

United States Code



C O C —

C°

("

c. C

-

Appendix B

U.S. Clean Water Act
Self-Monitoring and Reporting Requirements:

1. Federal Water Pollution Control (Clean Water) Act,
33 U.S.C. §1318

2. Implementing Regulations,
40 C.F.R. §12241
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33 U.S.C. 1318

§1318. [FWPCA §308]
Inspactions, monitoring, and entry
Sec. 308. (a) Whenever required to carry out the objective of thi
Act, including but not limited to (1) developing or assisting in the
development of any effluent limitation, or other limitation, prohibi-
tion, or effluent standard, pretreatment standard, or standard of
performance under this Act; (2) determining whether any person is
in violation of any such effluent hmltat:on, or other limitation, pro-
hibition or effluent standard, pretreatment standard, or stand‘;.rd
of performance; (3) any requirement established under this section:
or (4) carrying out section 305, 311, 402, 404 (relating to State
permit prn&l.ma},iﬁand 504 of this Act—
Administrator shall require the owner or operator o.
any point source to (i) establish and maintain such records, (i)
make such reports, (iii) install, me,andmnntamsuchmom

toring equipment or methods (including priate, bi-
ological moni methods), (:v) umph such mnu {in ac-
with methods, at such locations, at such inter-

vals, and in mchmannerutheAdmmMutnrlhallprmnbe!
md(v)pmidemchoﬁnrmformnbmnhemymmnabl
require; and
(B)tbeAdmnmorhnluthonndmmhtwe(m
¢ aulhonudconmnc ata tative o
thul m).upon ntials—
shall have a tofentryto.upon or through an -
pnmuumwmchme uent source is located in or whicl-
any records required to be maintained under clause (A) ¢°
this subsection are locatad, and
1n)myltra-onablehmuhavemtomyoopgdan
inspect any monitoring equipment or method re-
uired under clause (A), and sample any effluents which
owner or of such sources is required to
sample under clause.
_(b) Any records, reports, or information obtained under this sec-
tion (1) mthsmeofemmtd-ta.bemlatadtoany applice -
ble eﬂiuenthmtatmu. pretreatment, or new source perform-
ance standards, and (2) shall be available to the public, except tha:
upon a showing satisfactory to the Administrator by any ﬁm“

vantinanypmeudin;underthn Anyauthorued representa-
tive of the Administrator (including an authorized contractor actmf

as a rej tative of the Administrator) who knowingly or willft
bm divulges, discloses, or makes knowr in any manner or
o any extent not guthorized by law any information whick is re-
uired to be considered confidential under thiy subsection shall be
ththunSIMoruudenotmthnn 1 year, or
both. Nothing in this subsec hibit the Administrator or
an authorized representative of dministrator (including any
wnbmbrutmgaawmumoftheildmutm
dmm"nd or information to other officers,
ntatwa of the United States con-
with carrying out tlulAetorwhen relevant in any proceed-

ing under this Act.

(c)EnchShte develop and submit to the Administrator pro-
ceduruunderﬂhtahwform:pachon. , and entry with
Twpmtmlouhdmmh%te Administrator

thntthepmadumandthehwofmlyesutemhmwm-
spection, monitoring, and entry are applicable to at least the same
extentuthaareqmrdbythumhon such State is authorized to
apply and enforce its procedures for inspection, monitoring, and
entry with respect to point sources located in such State (except
mthr)upoctwpmntmmmadoromtadbyﬂwUmud

{d) Acczss By Conoress.—Notwithstanding any limitation con.
tained in this section or any other ision of law, all information
reported to or otherwise obtained gw the Administrator (or any rep-
mhkuofﬂuAdmmum)udertkuActlhuubemade

upnu written request of any duly authorized committee of
Congress, to auch committee.
(Jude 30, 1948, ch, 738, tit, I1I, §308, &1 added Oct. 18, 1972, Pub.L. 52-500,
12, 86 Stat. 858, and amended Dec. 27, 1977, Pub.L. 95-217, §67(cX1), $1 Stat.
1606; Feb. 4, [987, Pub.L. 100-4, tit. 11, §310, 101 Stat. 41, tit. IV, §406(dX1),
101 Stat. T3.)



40 C.F.R. 122.41

Subpart C—Permit Conditiens

§12241 Conditions applicable to all per-
mits (applicable to State programs, see
§123.25).

The following conditions apply to all
NPDES permits. Additional conditions
applicable to NPDES permits are in
§ 122.42. All conditions applicable to
NPDES permits shall be incorporated
into the permits either expressly or by
reference. If incorporated by refer-
ends, & specific citation to these regu-
lations (or the corresponding approved
State regulations) must be given in the
permit.

{a) Duty to comply. The permi
must comply with all conditions
this permit. Any permit noncomp)
ance constitutes a violation of
Clean Water Act and is grounds fo,
enforcement action; for permit term;
nation, revocation and reissuance, o
modification; or denial of a permit py,
newal application.

(1) The permittee shall comply wit},
effluent standards or prohibitions ey
tablished under section 307(a) of the
Clean Water Act for toxic pollutant,
and with standards for sewage sludg
use or disposal established under gee.
tion 4056(d) of the CWA within th,
time provided in the regulations thyt
establish these standards or prohibi.
tions or standards for sewage sludgs
use or disposal, even if the permit hyy
not yet been madified to incorporate
the requirement.

(2) The Clean Water Act provides
that any person who violates section
301, 302, 308, 307, 308, 318 or 405 of
the Act, or any permit condition o
limitation implementing any such aee.
tions in a permit issued under section
402, or any requirement imposed in g
pretreatment program approved undey
sections 402(a)3) or 402(bX8) of the
Act, 15 subject to a civil penalty not to
exceed $25,000 per day for each viola.
tion. The Clean Water Act provides
that any person who negligently vio.
lates sections 301, 302, 308, 307, 308,
318, or 405 of the Act, or any condition
or limitation implementing any of
such sections in a permit issued under
section 402 of the Act, or any require.
ment imposed in a pretreatment pro-
gram approved under section 402(aX3)
or 402(bX8) of the Act, is subject to
criminal penalties of $2,500 to $25,000
per day of violation, or imprisonment
of not more than 1 year, or both. In
the case of a second or subsequemt
conviction for a negligent violation, a
person shall be subject to criminal
penalties of not more than $50,000 per
day of violation, or by imprisonment
of not more than 2 years, or both. Any
person who knowingly violates such
sections, or such conditions or limits
tions is subject to criminal penalties of
$5,000 to 350,000 per day of violation,
or imprisonment for not more than }
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years, or both. In the case of a second
or subsequent conviction for 2 know-
ing violation, a person shall be subject
to criminal penalties of not more than
$100.000 per day of violation, or im-
prisonment of not more than 6 years,
or both. Any person who knowingly
violates section 301, 302, 303, 306, 307,
308, 318 or 405 of the Act, or any
permit condition or limitation imple-
menting any of such sections in a
permit issued under section 402 of the
Act, and who knows at that time that
ne thereby places another person in
imminent danger of death or serious
podily injury, shall, upon conviction,
be subject to a fine of not more than
$250,000 or imprisonment of not more
than 15 years, or both. In the case of a
second or subsequent conviction for a
knowing endangerment violation, a
person shall be subject to a fine of not
more than $500,000 or by imprison-
ment of not more than 30 years, or
both. An organization, as defined in
section 309(cX3XBXiii) of the CWA,
shall, upon conviction of violating the
imminent danger provision, be subject
to a fine of not more than $1,000,000
and can be fined up to $2,000.000 for
second or subsequent convictions.

(3) Any Dperson may be assessed an
administrative penalty by the Admin-
istrator for violating section 301, 302,
308, 307, 308, 318 or 405 of this Act, or
any permit condition or limitation im-
plementing any of such sections in a
permit Issued under section 402 of this
Act, Administrative penalties for Class
I violations are not to exceed $10,000
per violation, with the maximum
amount of any Class I penalty as-
sessed not to exceed $25,000. Penalties
for Class II violations are not to
exceed $10,000 per day for each day
during which the violation continues,
with the maximum amount of any
Class II penaity not to exceed
$125,000.

(b) Duty io reapply. 1f the permittee
wishes to continue an activity reguiat-
ed by this permit after the expiration
date of this permit, the permittee
must apply for and obtain 3 new
permit.

{c) Need to helt or reduce qctivity
not a defense. It shall not be a defense
for a permittee in an enforcement
Action that it would have been neces-

sary to halt or reduce the permitted
activity in order to maintain compli-
ance with the conditions of this
permit.

(d) Duty to mitigate. The permittee
shall take all reasonable steps to mini-
mize or prevent any discharge or
sludge use or disposal in violation of
this permit which has a reasonable
likelihood of adversely affecting
human health or the environment.

(e} Proper operation and mainte-
nance. The permittee shall at all times
properly operate and maintain all fa-
cilities and systems of treatment and
control (and related appurtenances)
which are instailed or used by the per-
mittee to achieve compliance with the
conditions of this permit. Proper oper-
ation and maintenance also includes
adequate laboratory controls and ap-
propriate quality assurance proce-
dures. This provision requires the op-
eration of back-up or suxiliary facili-
ties or similar systems which are in-
stalled by a permittee only when the
operation is necessary to achieve com-
pliance with the conditions of the
permit.

(f) Permit actions. This permit may
be modified, revoked and reissued, or
terminated for cause. The filing of a
request by the permittee for a permit
modification, revocation and reis-
suance, or termination, or a notifica-
tion of planned changes or anticipated
honcompliance does not stay any
permit condition.

(2) Property rights. This permit does
not convey any property rights of any
sort, or any exclusive privilege.

(h) Duty to provide information
The permittee shall furnish to the Di-
rector, within a reasonable time, any
information which the Director may
request o determine whether cause
exists for modifying, revoking and re-
issuing, or terminating this permit or
to determine compliance with this
permit. The permittee shall also fur-
nish to the Director upon request,
copies of records required to be kept
by this permit.

(1) Inspection cnd entry. The permit-
tee shall allow the Director, or an au-
thorized representative (including an
authorized contractor acting as a rep-
resentative of the Administrator),
upon presentation of credentials and



(ii) The alteration or addition re-

its in 2 significant change in the
surmittee's sludge use or disposal
peactices. and such alteration, addi-
p_l;n or change may justify the appli-
t tion of permit conditions that are
gai.fferent from or absent in the exist-
ing permit. including notification of
ldditional use or disposal sites not re-
aorted during the permit applicaticn
process or not reported pursuant te an

roved land application plan;

(2) Anticipated noncompliance. The
permittee shall give advance notice to
the Director of any planned changes
in the permitted facility or activity
which may result in noncompliance
with permit requirements.

(3) Transfers. This permit is not
transferable to any person except
after notice to the Director. The Di-
rector may require modification or
revocation and reissuance of the
permit to change the name of the per-
mittee and incorporate such other re-
quirements as may be necessary under
the Clean Water Act. (See § 122.61; in
some cases, modification or revocation
and reissuance is mandatory.)

(4) Monitoring reports. Monitoring
results shall be reported at the inter-
vals specified elsewhere in this permit.

(i) Monitoring results must be re-
ported on a Discharge Monitoring
Report (DMR) or forms provided or
specified by the Director for reporting
results of monitoring of sludge use or
disposal practices.

(iiy If the permittee monitors any
pollutant more frequently than re-
quired by the permit using test proce-
dures approved under 40 CFR part 136
or, in the case of sludge use or dispos-
al, approved under 40 CFR part 136
unless otherwise specified in 40 CFR
part 503, or as specified in the permit,
the results of this monitoring shall be
included in the calculation and report-
ing of the data submitted in the DMR
or sludge reporting form specified by
the Director.

(iii) Calculations for all limitations
which require averaging of measure-
ments shall utilize an arithmetic mean
uniess otherwise specified by the Di-
rector in the permit.

{5) Complinance schedules. Reports of
compliance or noncompliance with, or
any progress reports on, interim and

final requirements contained in any
compliance schedule of this permit
shall be submitted no later than 14
days following each schedule date.

(8) Twenty-four hour reporting. (i)
The permittee shall report any non-
compliance which may endanger
health or the environment. Any infor-
mation shall be provided orally within
24 hours from the time the permittee
becames aware of the circumstances. A
written submission shall alsc be pro-
vided within 5 days of the time the
permittee becomes aware of the cir-
cumstances. The written submission
shall contain a description of the non-
compliance and its cause; the period of
noncompliance, including exact dates
and times, and if the noncompliance
has not been corrected, the anticipat-
ed time it is expected to continue: and
steps taken or planned to reduce,
eliminate, and prevent reoccurrence of
the noncompliance. ’

(i) The following shall be inciuded
as information which must be report-
ed within 24 hours under this para-
graph. .

(A) Any unanticipated bypass which
exceeds any effluent limitation in the
permit. (See § 122.41(g).

(B) Any upset which exceeds any ef-
fluent limitation in the permit.

(C) Violation of a maximum daily
discharge limitation for any of the pol-
lutants listed by the Director in the
permit to be reported within 24 hours.
(See § 122.44(g).)

(ili) The Director may waive the
written report on a case-by-case basis
for reports under paragraph (1X6)(ii)
of this section if the oral report has
been received within 24 hours.

(T) Other noncompliance. The per-
mittee shall report all instances of
noncompliance not reported under
paragraphs .\) (4), (§), and (6) of this
section, at the time monitoring reports
are submitted. The reports shall con-
tain the information listed in para-
graph {1)(6) of this section.

(8) Other information. Where the
permittee becomes aware that it failed
to submit any relevant facts in a
permit application, or submitted incor-
rect information in a permit applica-
tion or in any report to the Director, it
shall promptly submit such facts or in-
formation.

L.
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other documents as may be required
by law, to:

(1) Enter uporn the permittee’'s prem-
ises where a regulated facility or activ-
ity is located or conducted, or where
records must be kept under the condi-
tions of this permit;

(2) Have access to and copy, at rea-
sonable times, any records that must
be kept under the conditions of this
permit;

{3) Inspect at reasonable times any
facilities, equipment (including moni-
toring and control equipment), prac-
tices, or operations regulated or re-
quired under this permit; and

(4) Sample or monitor at reasonable
times, for the purposes of assuring
permit compliance or as otherwise au-
thorized by the Clean Water Act, any
substances or parameters at any loca-
tion.

(j) Monitoring and records. (1) Sam-
ples and measurements {aken for the
purpose of monitoring shall be repre-
sentative of the monitored activity.

(2) Except for records of monitoring
information required by this permit
related to the permittee’s sewage
sludge use and disposal activities,
which shall be retained for a period of
at least five years (or longer as re-
quired by 40 CFR part 503), the per-
mittee shall retain records of all moni-
toring information, including all cali-
bration and maintenance records and
all original strip chart recordings for
continuous monitoring instrumenta-
tion, copies of all reports required by
this permit, and records of all data
used to complete the application for
this permit, for a period of at least 3
years from the date of the sample,
measurement, report or application.
This period may be extended by re-
quest of the Director at any time.

{3) Records of monitoring informa-
tion shall include:

(1) The date, exact place, and time of
sampling or measurements;

(ii) The individual(s) who performed
the sampling or measurements;

(iii) The date(s) analyses were per-
formed;

(iv) The individual(s) who performed
the ansalyses; )

(v) The  analytical techniques or
methods used; and

(vi) The resulis of such analyses.

(4) Monitoring results must be cop.
ducted according to test procedures
approved under 40 CFR part 136 or, in
the case of sludge use or disposal, ap.
proved under 40 CFR part 136 unlegy
otherwise specified in 40 CFR part
503, unless other test procedures have
been specified in the permit.

(53) The Clean Water Act providey
that any person who falsifies, tampery
with, or knowingly renders inaccurate
any monitoring device or method re.
quired to be maintained under thjs
permit shall, upon conviction, be pun-
ished by a fine of not more thanp
$10,000, or by imprisonment for not
more than 2 years, or both. If a convie-
tiont of a person is for a viclation com.
mitted after a first conviction of such
person under this paragraph, punish-
ment is a fine of not more than
$20,000 per day of violation, or by im-
prisonment of not more than 4 yearg
or both.

(k) Signalory requirement (1) Al
applications, reports, or information
submitted to the Director shall be
signed and certified. (See § 122.22)

(2) The CWA provides that any
person who knowingly makes any false
statement, representation, or certifica.
tion in any record or other document
submitted or required to be main-
tained under this permit, including
monitoring reports or reports of com-
pliance or non-compliance shall, upon
conviction, be punished by a fine of
not more than $10,000 per violation, or
by imprisonment for not more than 6
months per violation, or by both.

(1) Reporting requirements. (1)
Planned changes. The permittee shall
give notice to the Director as soon as
possible of any planned physical alter-
ations or additions to the permitted
facility. Notice is required only when:

(i} The alteration or addition to a
permitted facility may meet one of the
criteria for determining whether a fa-
cility is a new source in § 122.28(b); or

(ii) The alteration or addition could-
significantly change the nature or in-
crease the quantity of poliutants dis-
charged. This notification applies to
pollutants which are subject neither
to effluent limitations in the permit,
nor to notification requirements under
§ 122.42(aX1).



{m) Bypass—(1l} Definitions. (1)
Bypass means the intentional diver-
sion of waste streeams from any por-
tion of a treatment facility.

(ii) Severe property damage means
substantial physical damage to proper-
ty, damage to the treatment facilities
which causes them to become inoper-
able, or substantial and permanent
loss of natural resources which can
reasonably be expected to occur in the
absence of a bypass. Severe property
damage does not mean economic loss
caused by delays in production.

(2) Bypass not exceeding limitations.
The permitiee may allow any bypass
to occur which does not cause effluent
limitations to be exceeded, but only if
it also is for essential maintenance to
assure efficient operation. These by-
passes are not subject to the provi-

sions of paragraphs (m)3) and (mX4) .

of this section.

(3) Notice—{i) Anlicipaied bypass. If
the permittee knows in advance of the
need for a bypass, it shall submit prior
notice, if possible at least ten days
before the date of the bypass.

(ii) Unenticipated bypass. The per-
mittee shall submit notice of an unan-
ticipated bypass as required in para-
graph (1X6) of this section (24-hour
notice).

(4) Prohibilion of bypass. (i) Bypass
is prohibited, and the Director may
take enforcement action against a per-
mittee for bypass, unless:

(A) Bypass was unavoidable to pre-
vent loss of life, personal injury, or
severe property damage;

(B) There were no feasible alterna-
tives to the bypass, such as the use of
auxiliary treatment facilities, reten-
tion of untreated wastes, or mainte-
nance during normal periods of equip-
ment downtime. This condition is not
satisfied if adequate back-up equip-
ment should have been installed in the
exercise of reasonable engineering
judgment toc prevent a bypass which
occurred during normal periods of
equipment downtime or preventive
maintenance; and

(C) The permittee submitted notices
as required under paragraph (mx3) of
this section.

(ii} The Direcior may approve an an-
ticipated bypass, after considering its
adverse effects, if the Director deter-

mines that it will meet the three cop.
ditions listed above in paragraph
(mX4)1i) of this section.

(n} Upset—(1) Definition. Upge;
means an exceptional incident iy
which there is unintentional and tem.
porary noncompliance with technolg.
gy based -permit effluent limitationg
because of factors beyond the reasong.
ble control of the permittee. An upge;
does not inciude noncompliance to the
extent caused by operational error, im.
properly designed treatment facilities
inadequate treatment facilities, lack of
preventive maintenance, or careless or
improper operation.

(2) Effect of an upsel. An upset con.
stitutes an affirmative defense to an
action brought for noncompliance
with such technology based permit ef.
fluent limitations if the requirements
of paragraph (n)3) of this section are
met. No determination made during
administrative review of claims that
noncompliance was caused by upset,
and before an actionm for noncompii.
ance, is final administrative actiop
subject to judicial review.

(3) Conditions necessary for a dem.
onstration of upsel A permittee why
wishes to establish the affirmative de-
fense of upset shall demonstrate,
through properly signed, contempora.
neous operating logs, or other relevant
evidence that:

(1) An upset occurred and that the
permittee can identify the cause(s) of
the upset;

(ii) The permitted facility was at the
time being properly operated; and

(iii) The permittee submitted notice
of the upset as required in paragraph
(1X8XxiiXB) of this section (24 hour
notice).

(iv) The permittee complied with
any remedial measures required under
paragraph (d) of this section.

(4) Burden of proof. In any enforce-
ment proceeding the permitiee seek-
ing to establish the occurrence of an
upset has the burden of proof.

. . . .t . . . L v
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Chambers Works
Deepwater, New jersey 08023

CERTIFIED MAIL

Phone: 609/540-2173 November 23, 1992
Faxx  609/540-2991

Mr. Charles Lynch

NJDEPE

Wastewater Facilities Regulation Element
Bureau of Information Systems

CN 029

Trenton, NJ 08625-0029

Dear Mr. Lynch:

MONTHLY MONITORING REPORT - OCTOBER 1992
National Pollutant Discharge Elimination System
Permit No. N.J 00051000 '
E. L Du Pont de Nemours & Company, Inc.

Chambers Works, Deepwater, New Jersey

Attached is the October 1992 Monitoring Report for Chambers Works
Discharges required by NJPDES Conditions 9(e), 10 and 12.

The report represents the contribution of specified parameters to the
Delaware River by one Major Outfall {001), nine Minor Qutfalls (Number 002, 003, 005,
007-011 and 013), and our Wastewater Treatment Plant Outfall (661). Where applicable,
intalatlel number 101 values are used to determine the net values for the major and minor
outfalls.

There were no discharges in Minor Outfalls 007, 008 and 010, and
Stormwater Outfalls 017 and 018 were eliminated in accordance with Paragraph H of
the January 4, 1989 supplemental letter to the June 27, 1989 Administrative Consent
Order.



- Page?2

Mr Charles Lynch/Monitoring Report for October, 1992

The values reported in the attached document (DMR) are estimates of the
true concentrations and as such they reflect variations in the sampling and
measurement process. These estimates reflect changes in the precision of the

measurement process that are bound to occur over time.

Environmentg] Resources

WRM/1dm

PE#1

Attach.

cC

*Regional Administrator

Region II

NJ Environmental Protection Agency
26 Federal Plaza

New York, NY 10278

Attn: Permits Administration Branch

*Executive Director

Delaware River Basin Commission
P.0O. Box 7360

West Trenton, NJ 08628

*Mr. Edward Post

NJ Dept. of Environmental Protection & Energy
Division of Water Resources

Southern Regional Office

20 East Clementon Road, Suite 301S

Gibbsboro, NJ 08026 .

BETTER THINGS FOR BETTER LIVING ... FROM DU PONT

L. . . L. ¢t L. . v . L
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NEW JERSEY DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF WATER RESQURCES

_ Figure 3
MONITORING REPCRT — TRANSMITTAL SHEET

NIPDES NO. REPORTING PERIOD

l101015111010] 101724 e 1101124

Crvwxon [ Jrvwxoiz [ Jr-vwxon oTHER

PERMITTEE: Name E. I. DuPont de Nemours
Address 1007 Market Street
Wilmington, DE 19801
EACILITY: Name E. I. DuPont de Nemours
Add Chambers Works, Pennsville Township
Deepwater,NJ 08023-0999 (County) -Salem
Tetephone _L_609) 5404106 . ‘ -
FORMS ATTACHED (Tadicase Quantiry of Eich) OPERATING-EXCEPTIONS _
SLUDGE REPORTS - SANITARY _ vEs MO
[ Jrvwxoor [ Jrvwxoos [ Jr-vwxoos " oveTESTING o =
SLUDGE REPORTS - INDUSTRIAL TEMPORARY BYPASSING 0o =
DISINFECTION SINTERRUPTION o B2
[ Trvwxotoa [ Jrvwxote -
) MONITORING MALFUNCTIONS O &
WASTEWATER REPORTS * UNITS OUT OF OPERATION B O
O X

GROUNDWATER REPORTS . ‘ {Dezail any “Yes™ on reverse side

Dvm_(-msm.m [Cvwxois [ jvwxor? in appropriate spoce.]

NPDES DISCHARGE MONITORING REPORT

NOTE: The “Hours Artended ot Plonst™ on the

EPA FORM 3320-1 _ reverse of this sheer must also be completed.

AUTHENTICATION - | ¢ertify under penaity of law that [ have personally examined and am familiar with the

information submitted in this document and all attachments and that, based on my inquiry
of those individuals immediately responsible for obtaining the information, { believe the
submitted information is true, accurate and complete. 1am awace that there are significant
penalties for submitting false information including the possibility of fine and imprisonment.

LICENSED CPERATOR PRINCIPAL EXECUTIVE OFFICER or
DULY AUTHORIZED REPRESENTATIVE
Name (Printed) _\ B E-S L. Ards_ Name (Printed) __Rand Mendez
Grade & Registry No. N-H _Noo 5:7 Title (Printed) Treatment Manager

Signature o~ X~ . {L\_% _ Signature .
OV (8, 1592 ome 1/ 24 G2~

Oate




QOPERATING EXCEPTIONS DETAILED

Figure 3 Continued

« Line SWRRY TANK(T-34) s 75Kew Jouw Fap iysPecliil, basep oM Tue
_ANSPeCTI, THE BoTTom 44D Parl oF [ Sipe oF Toe Tont witke REDIACED,

— TRy TR R . —
‘CF-4] wgs Takew gyl oF Segvirt was 1o fen Dowt) (v Pechenalion 7o Eamue
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AMES TEST
THIRD QUARTER RESULTS

Tl;e DSN 001 neat (unconcentrated) test material was evaluated for
mutagenic activity in Mmmmm TA98 and TA100. No
evidence of mutagenicity was noted. When a 1000-fold concentrate of the test
material was assayed, 0o mutagenic activity was detected.

DSN 661 is known as 662 on Chambers Works. The neat (unconcentrated)
test material was evaluated for mutagenic activity in imurj
strains TA98 and TA100. No evidence of mutagenicity was noted. When a 1000-
fold concentrate of the test material was assayed, no mutagenic activity was
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Appendix D

Chart of Comparative Information Access Provisions
in the United States, Canada, and Western Europe
by David Sarokin, EPA
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Appendix E

U.S. Freedom of Information Act
5 US.C. §552
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Freedom of Information Act
5 U.S.C. §552

§552.

Public information; agency rules, opinions, orders, records, and
procesdings

{a) Each agency shall make available to the public information
as follows:

(1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the publie— .

(A} descriptions of its central and field organization and the
established places at which, the employees (and in the case of a
uniformed service, the members) from whom, and the methods
whereby, the public may obtain information. make submittals or
requests, or obtain decisions;

{B) statements of the general course and method by which
its functions are channeled and determined, including the na-
ture and requirements of all formal and informal procedures
available;

(C) rules of procedure, descriptions of forms available or the
places at which forms may be obtained, and instructions as to
the scope and contents of all papers, reports, or examinations;

(D) substantive rules of general applicability adopted as au-
thorized by law, and statements of general policy or interpreta-
tions of general applicability formulated and adopted by the
agency; and

(E) each smendment, revision, or repeal of the foregoing.

Except to the extant that a person has actual and timely notice of
the terma thereof, a person may not in any manner be required to
resort to, or be adversely affected by, a matter required to be pub-
lished in the Federal Register and not so published. For the pur-
pose of tkis paragraph, matter reasonsbly available to the class of
persons affected thersby is deemed published in the Federal Regis-
ter when incorporsted by reference therein with the appraval of the
Director of the Fedgral Reginter.

(2) Each ageney, in accordance with published rules, shall make
available for public inapection and copying—

{A) final opinions, including concurring and dissenting opin-
ions, as well as orders, made in the adjudication of cases;

(B) those statemants of policy and interpretations which
have been adopted by the agency and are not published in the
Feders) Register; and

{C) administrative staff manuals 1od instrections to staff
that affect a member of the public;

unless the materiais are promptly published and copies offered for
sale. To the extent required to prevent a clearly unwarranted invs-
sion of personal privacy, an agency may delete identifying details
when it makes available or publishes an opinion, statement of poli-
¢y, interpretation, or staff manual or instruction. However, in each
case the justification for the deletion shali be explained fully in
writing, Each agency shall also maintain and muis availabie for
public inapection and copying current indexes providing identifying
information for the public as to any matter issued, adopted, or pro-
mulgated after July 4, 1987, and required by this paragraph to be
made available or published. Each agency shall promptly publish,
quartarly or more f{requently, and distribute (by sale or otherwise)
copies of each index or supplements thereto unless it determines by
order published in the Federal Register that the publication would
be unnecessary and impracticable, iz which case the agency shall
nonetheless provide copies of such index on request at & cost not to
exceed the direct cost of duplication. A final order, opinion, state-
ment of policy, interpretation, or staff manual or instruction that

affects 2 member of the public may be relied on, used, or cited as_

precedent by an agency against a party other than an agency only if—

(i) it has been indexed and either made availabie or publish-
¢d a3 provided by this paragraph; or

(ii) the party has actual and timely notice of the terms
thereof.

{3) Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, each agency, upon any
requeat for records which (A) reasonably describes such records
and (B) i3 made in accordance with published rules stating the
time. place, fees (if any), and procedures to be followed, shall make
the records promptiy available to any person.

ADMINISTRATIVE PROCEDURE

FOIA §552

(4XAXi) In order to carry out the provisions of this section, each agen-
cy shall promulgate regulations, pursuant to notice and receipt of public
comment, specifying the schedule of fees applicable to the processing of
requests under this section and establishing procedures and guidelines for
determining when such fees should be waived or reduced. Such schedule
shall conform to the guidelines which shall be promulgated, pursuant to
notice and receipt of public comment. by the Director of the Office of
Management and Budget and which shall provide for a uniform schedule
of fees for all agencies .

(i} Such agency regulations shall provide that—

(I) fees shall be limited to reasonable standard charges for docu-
ment search, dupiication and review, when records are requested
for commercial uge; :

(1) fees shall be limited to reasonable standard charges for docu-
mient duplication when records are not sought for commercial use
and the request is made by an educationai or noncommercial scien-
tific institution, whose purpose is scholarly or scientific research;
or a representative of the news media; and

_ (T for any request not described in (1) or (I1), fees shall be
limited to reasonable standard charges for document search and
duplication.

(iii) Documents shall be furnished without any charge or at a charge
reduced below the fees established under clause (ii} if disclosure of the
information is in the public interest because it is likely to contribuge
significantly to public understanding of the operations or activities of the
government and is not primarily in the commercial interest of the requester.

(iv) Fee schedules shall provide for the recovery of only the direct
costs of search, duplication, or review. Review costs shall include only the
direct costs incurred during the initial examination of a document for the
purposes of determining whether the documents must be disclosed under
this section and for the purposes of withholding any portions exempt from
disclosure under this section. Review costs may not include any costs in-
curred in resolving issues of law or policy that may be raised in the course
of processing a request under this section. No fee may be charged by any
agency under this section—

) if the costs of routine collection and processing of the fee
are likely to equal or exceed the amount of the fee; or

(1I) for any request described in clause (i) (I} or (III) of this
subparagraph for the first two hours of search time or for the first
one hundred pages of duplication.

{v) No agency may required advance payment of any fes unless the
requester has peeviously failed to pay fees in a timely fashion, or the agency
has determined that the fee will exceed $250.

{vi) Nothing in this subparagraph shall supersede fees chargeable
under a statute specifically providing for setting the level of fees for par-
ticular types of records.

(vii} In any sction by a requester regarding the waiver of fees under
this section, the court shall determine the macter de novo: Provided, That
the court’s review of the matter shail be limtied to the record before the
agency.

(B) On compiaint, the district court of the United States in the
district in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
Distriet of Columbia, has jurisdiction to enjoin the agency from
withholding agency records and to order the production of any
sgency records improperly withheld from the complainant. In such
a case the court shali determine the matter de novo, and may exam-
ine the contents of such agency records in camera to determine
whether such records or any part thereof shall be withheid under
any of the exemptions set forth in subsection (b) of this section.
and the burden is on the agency to sustain its action.

(C) Notwithstanding aay other provision of law, the defendant
shall serve an answer or otherwise plead to any complaint made un-
der this subsection within thirty days after service upon the defend-
ant of the pleading in which such complaint is made, unless the
court otherwise directs for good cause shown.

[(D) Repealed. Pub.l. 96-820, Title [V, § 402, Nov. B, 1964, 98 St 3357)

(E) The court may assess aguinst the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this section in which the complainant has substantially
prevailed. :
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Whenever the court orders the production of any agency recqrds
i.m(::,oﬂi‘y withheid from the complainant and assesses against the United
States reasonable attorney fees and other litigation costs, and the court
additionaily issues a written finding that the circumstances surrounding
the withholding raise questions whether agency personnel acted arbitrar-
ily or capriciously with respect to the mthhqldmg. the Sp_ecgll 'Counsel
shail promptly initiate a proceeding to determine whether disciplinary ac-
tion is warranted against the officer or employee who.was p}':mgrﬂy respon-
sible for the withholding. The Special Counsel, after investigation and con-
sideration of the evidence submitted, shall submit his findings and recom-
mendations to the administrative authority of the ageacy concerned and
shall send copies of the findings and recommendations to the officer or
employee or his representative, The administrative authority shall take
the corrective action that the Special Counse] recommends.

(G) In the event of noncompliance with the order of the court,
the distriet court may punish for contempt the responsible employes,
and in the case of & uniformed service, the responsible member.

. {5) Each agency having more than one member shall maintain
and make available for public inspection a record of the final votes
of each mamber in every agency proceeding. .

(8)(A) Each agency, upon any request for records made under
paragraph (1), (2), or (3) of this subsection, shall—

(i) determine withio ten days (excepting Saturdays, Sun-
days, aad legal public holidays) after the receipt of any such
requeat whether to comply with auch request and shall immedi-
ately notify the person making such request of such determina-
tion and the reasons therefor, and of the right of such person
to appeal to the head of the agency any adverse determination;
and

(ii}) make a determination with respect to any appeal within
twenty days (excepting Saturdays, Sundays, snd legal public
holidays) after the receipt of such appeal. If on appesi the de-
nial of the request for records is in whole or in part upheld, the
agency shall notify the person making such request of the pro-
visions for judicial review of that determination under pars-
graph (4) of this subsection.

{B) In unusual circumstances as specified in this subparagraph,
the time limits prescribed in either ciause (i) or clause (ii) of sub-
paragraph (A) may be extended by written notice to the person
making such request aetting forth the reasons for such extension
and the date on which a determination iy expected to be dispatched.
No such notice shall specify a date that would result in an exten-
sion for more than ten working days. As used in this subpara-
grapb, “unusual circumstances” means, but only to the extent rea-
sopably necessary to the proper processing of the particular request—

(i) the need to search for and collect the requested records
from field facilities or other establishments that are ssparate
from the office processing the request;

(ii) the need to search for. collect. and appropriatsly examine
2 voluminous amount of separate and distinct records which are
demanded in a single request; or

{iii) the need for consultation, which shall be conducted with
all practicabie speed, with another agency having a subatantial
interest in the determination of the request or among two or
more components of the agency having substantial subject-mat-
ter interest therein.

(C} Any person making a request ta any agency for records un-
der paragraph (1), (2), or (3) of this subssction shall be deemed to
have exhausted his administrative remedies with respect to such re-
quest if the agency fails to comply with the applicable time limit
provisions of this paragraph. If the Government can show excep-
tional circumstances exist and that the agency is exercising due dil-
igetce in responding to the request, the court may retain jurisdic-
tion and allow the agency additional time to complete ita review of
the records. Uipon any determination by an agency to comply with a
request for records, the records shall be made promptly available to
such person making such request. Any notification of denial of any
request for records under this subsection shall set forth the names
and titles or positions of each person responsible for the denial of
such request. :

(b) This section does not apply to matters that are—
(1)(A) specitically authorized under criteria established by
an Executive order to be kept secret in the interest of national

defensa or foreign policy and (B) are in fact properly classified
pursuant to such Exscutive order;

ENVIRONMENTAL LAW DESKBOOK

(2) related solely to the internal personnel rules and prac.
tices of ax ageney;

(3) specitically exempted from disclosure by statute (other
t!un_nction §52b of this title), provided that such statute (A)
requires that the matters be witkheld from the public in such &
manner as to leave no discretion on the issue, or (B) establish-
e8 particular criteria for withholding or refers to particular
types of matters to be withheld ;

(4) trade secrets and commereial or financial information ob-
tained from a person and privileged or confidential;

(5)inter-ageney or intrs-agency memorsadums or letters
which would not be availabie by law to & party other than an
agency in litigation with the agency;

(8) penqnnnl and medical files and similay files the disclo-
sure of which would constitute & clearly unwarranted invasion
of personal privacy;

(7) records or information compiled for law enforcement pur-
pases, but only to the extent that the production of such law en-
forcement records or information (A) could reasonably be expected
to interfere with enforcement proceedings, (B) would deprive a
person of a right to a fair rrial or an impartial adjudication, (C)
could reasonably be expected 10 constitute an unwarranted inva-
sion of personal privacy, (D) could reasonably be expected to
disclose the identity of a confidential source, including a State,
local, or foreign agency or authority or any private institution
which furnished information on a confidential basis, and, in the
case of a record or information compiled by criminal law enforce-
ment authority in the course of a ¢riminal investigation or by an
agency conducting a lawful national security intelligence investiga-
tion, information furnished by a confidential source, (E) would
disclose techniques and procedures for law enforcement investiga-
tions or prosecutions, or would disclose guidelines for law enforce-
ment investigations or prosecutions if such disciosure could
reasonably be expected to risk circumvention of the law, or (F)
could reasonably be expected 1o endanger the life or physical safety
of any individual;

{8) contained in or related to examinstion, operating, or con-
dition reports prepared by, on behalf of, or for the use of an
agency reaponsible for the regulation or supervision of finan-
cial institutions; or '

(3) geological and geophysical information and data, inciud-
ing mapa, concerning wells.

Any reasonably segregabie portion of a record skall be provided to
any person requesting suck record after deletion of the portions
which are exempt under this subsection.

(cX1) Whenever a request is made which involves access to records
described in subsection (bXTXA) and— -

(A) the investigation or proceeding invelves a possible violation
of criminal law; and

(B) there is reason to believe that (i) the subject of the investiga-
tion or proceeding is not aware of its pendency, and (i) disclosure
of the existence of the records could reasonably be expected to
interfere with enforcement proceedings,

the agency may, during only such time as that circumstance continues,
treat the records as not subject to the requirements of this section.

{2) Whenever informant records maintained by a criminal law enforce-
ment agency under an informant’s name or personal identifier are re-
quested by a third party according to the informant’s name or personal
identifier, the agency may treat the records as not subject to the re-
quirements of this section uniess the informant’s status as an informant
has been officially confirmed.

(3) Whenever a request is made which involves sccess (0 records main.
tained by the Federal Bureau of Investigation pertaining to foreign in-
telligence or counterintelligence, or international terrorism, and the ex-
istence of the records is classified information as provided in subsection
(bX1), the Bureau may, as long as the existence of the records remains
classified information, treat the records as not subject to the requirements
of this section.

(d) This section does not authonze withholding of information or limit
the availability of records to the public, except as specifically stated in
this section. This section is not authority o0 withhold information from
Congress.
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(e) On or before March 1 of each calendar year, each agency shall sub-
mit a report covering the preceding calendar year to the Speaker of the
House of Representatives and President of the Senate for referral to the
appropriate committees of the Congress. The report shall include—

(1) the number of determinations made by such agency not
to comply with requests for records made to such agency under
subsection (a) and the reasons for each such determination;

{2) the number of appeals made by persons under subsection
(a)(6), the result of such appeals, and the reason for the action
upon each appeal that results in a denial of information;

(3) the names and titles or positions of each person responsi-

bie for the denial of records requested under this section, and
the number of inatances of participation for eack;
* (4) the results of each proceeding conducted pursuant to
subsection (a)(4)(F), including a report of the disciplinary ac-
tion taken against the officer or employee who was primarily
responsible for improperly withholding records or an expiana-
tion of why disciplinary action was not taken:

(5) a copy of every rule made by such agency regarding this
section;

(6) s ¢opy of the fee schedule and the total amount of fees
coiletted by the agency for making records available under this
section; and

{T) such other information as indicates efforts to administer
fuliy this section.

The Attorney General shalil submit an annual report on or before
March 1 of each calendar year which shall include for the prior cal-
endar year a listing of the number of cases arising under this sec-
tion, the exemption involved in emch case, the disposition of such

ADMINISTRATIVE PROCEDURE

case, and the cost, fees, and penalties assessed under subsections
(a}(4)(E},(F), and (G). Such report shall also include a dese¢rip-
tion of the efforts undertaken by the Department of Justice to en-
courage agency compliance with this section.

_(f) For purposes of this section, the term **agency” as defined in sec-
tion 551(1) of this title includes any executive department, military depart-
ment, Government corporation, Government controlled corperation, or
other establishment in the executive branch of the Governmenit (including
the Executive Office of the President), or any independent regulatory
agency.

{Pub.L. 89-$54, Sepr. 6, 1966, 80 Stat. 383; Pub.L. 90-23, §1, fune 5, 1967, 81
Stat. 54; Pub.L. 93-502, §§1.3, Nov. 21, 1974, 88 Stat. 1561-1564; Pub.L. 94-409,
§5(b), Sept. 13, 1976, 90 Star. 1247; Pub.L. 95454, title [X, §906(2X10), Oct.
13, 1978, 92 Star. 1225; Pub.L.. 985620, title 1V, §402(2), Nov. B, 1984, 98 Star.

FOIA §552

3357. Pub.L. 99-570, §§1802-1803, Oct. 27, 1986, 100 Star. 3207-148.)

Short Tithe of 1986 Amsndwents. Section 1301
of Pub.L. 99570 provided thar ““This rubritie
[which amended this section] may be cited as the
Freedom of Information Reform Act of 1986,

Effective Dutes of 1906 Ansmadments. Secrion
1504 of Pub.L. 99-570 provided that:

“(a) The amendments made by section 802
[which amended subsection (DXTy and added sub-
section (c)] shall be erfective on the daze of enact-
mem of this Act. {Oct. 27, 1986] and shad) apply
with respect 10 any requests for records. whether
O NO! the request was made 2riof 1o such date, and
shall apply to any civil action pending on such date.

“toM ) The amendments made oy section LB03
{which amended paragraph (4XA)] shall be effes-
tive (80 days after the date of enacument of thu
Act, 10c1. 27, 1986] except that reguiations to im-
plement such d shail be p by
such 180ch day.

*'(2) The amendments nubde by section 1503
[wehich amended paragraph 14XA Y shall apply with

respect [0 any fequests for records. whether ar not
the request was made prior (0 such datc, and shail
apply 10 any civil acuor pending on such date. ex-
cept that review charges applicable to records re-
quested for commercial use shatl not be applied By
Mwmmumufmmeeffeﬂmdme
specified in paragraph (1) of this subsecuon or
before the agency has finally :ssued its reguia-
tions."

Eftertive Dats of 1936 Amesdment.
Section ¢ of Pub.L. 93-307 provided that:
“The smendments made by thia Act
[amending thia section] shall take effect
on the miastieth day beginning after the
date of emactmest of this Act [Nov. ZL
1974).

Effective Daie of HET Ameadmont.
Sectlon ¢ of Pyb.L. 99-23 provided thac:
“This Act (smemding this section] 2hall
e effective July 4. 1947, or on the date
of ensctment [Juns 5 19671, whichever is
later.”

i1
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Appendix F

Sample Freedom of Information Act Request
(from the American Civil Liberties Union’s
Step-by-Step Guide to Using the
Freedom of Information Act)
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Sample Letters

The bracketed ([ ]) areas explain how to use these sample letters to write your own letter.

Agexcy Head [or Freedom of Information Officer]
Name of Agency

Address of Agency

City, State, Zip Code

Re: Freedom of Information Act Request

Dear

ms:nmmwﬁFMmgwmmm'hmsc&cmm ——
I request a copy of the following 5 containing the followmng i i provided
mm[idemifydndnumﬂswhhmﬁmamdﬁalyspa@kl.
huﬂubhebbddﬁnimmmmmfes.yousbmﬂbwﬂulam[hmaaﬂabkd&aiz‘mdﬂn
‘requester and the purpose of the request].
{Sampie requester descript

Freedom of
Information Act
Request Letter

D“ -
This is an appeal under the Freedom of Information Act

the following identification mumber: [00000.00], -
deaial of my request.

Information Act the for ; ide details)
documents commercial use. [provide

Thank you for your consideration of this appeal.

Sincerely,

Name
Address

Cuty, State. Zip Code
Telephone Number {optional]

%[@L!Mdoammduﬂnﬁedmdhﬁnﬁah My request was assigned

Onlml.lmdvedammwmh:mmdwlmﬂom. Lappeal the

:ommmmummwmummmmm wee,
IOMlm@&dﬁmhwwmﬁaﬁmdﬁa I believe that | am entitled
10 2 waiver of fees, wammimia&ﬁ&mmm
mammmwwwwmdumcma
hmmﬂbmnhﬁhwmﬁmmm A
Freedom of [Opona] appea the decisiontorequire me o pay review coss fr thisrequest. T am ct sesking

[Optional] lmpulthedec‘simtam&emmpqmchdnzuﬁrﬁsm Fama reporter
&&hgﬁwnuiwsmdmm:nd not for commercial nse.




Request for “Public Interest”
Waiver or Reduction of Fees Letter

[The request for a fee waiver is sent: first, to the office handling your initial request, and second, if not
granted initially, a fee waiver letter is sent to the agency’s FOIA appeals office. If you are appealing deietions
or withholdings you cancombine this materialon the fee waiver in the same letter, or you can write two separate

appeal lefters. ]

Dear :

This letter constitutes my request for awaiver of feesin coanectionwith my request of [date] under
the FOIA for the [briefly describe the documents requested]. As you know, you have provided me with
portions of the requested items and assessed a costof §[ ].

I have requested and here repeat my request that you waive these fees on the grounds that
disclosure “is likely to contribute significantly to public understanding of the operations or activities of the
government and is not primarily in the commercial interest of the requester.”

Thelanguage of the FOIA makes clear that Congress intended that the assessment of fees not be
abarto privateind'widualsorwbﬁc interest groups seeking access 1o government documents. Atthe same
time, it permitted the charging of fees so that corporations or individuals using the Act primarily for ptivate
gain could be charged the cost of the services provided.

The legislative history of the FOIA's provision calls for a liberal interpretation of the fee waiver
standard. This suggests that all fees should be waived whenever a requester is seeking information on a
subject relating to the manner in which a government agency is carrying out its cperations or the manner
in which an agency program affects the public. A requester is likely to contribute significantly to public
understanding if the information disciosed is new; supports publicoversightof agency operations, including
the quality of the agency activities and the effect of agency policy or regulations on public health or safety;
or otherwise confirms or clarifies data on past or present operations of the government. .

The release of this information would benefit the public because (here add
explanation of the benefitsto the public that would follow from the release, Take however much space you
need. Ifyou arewriting on behalfof anorganization, add something about your group's service to the public.
If it is a tax-exempt non-profit organization you should say so, and you may want to include your tax
exemption number. } ' N

{If possible, add a paragraph here citing specific cases of identical or similar requests which were
granted a fee waiver and that your case likewise merits a fee waiver.]

Finally, since this request s for material which isclearly of benefit to the public, other personswill
undoubtedly alsorequest theserecords. Jtwould be unfairifthe first requester were to bear the full material
cost of the initial search.

{Use this paragraph in an appeal letter if you have already been refused a reduction of fees and il
theieawhichhmbeenassessedseemexoessivdyhigh.l If my request for a waiver of fees is not
substantiaily granted, 1 request an itemization of the charges | am being

[Coe this paragraph only if you intend to travel to the location where the documents are kept, and
knowthat you do not, in fact, want copies of alldocuments.] Asanalternativeto being assessed copying fees,
jwish to be granted access to the recordswhicharersponsivetomyrequstsothat!mayreviewthem
without incurring duplication costs and may select those which I want copied. As you are aware, Section

(a) @) of the FOIA requires agencies to make documents “promptly available” and Section (2)(4) permits
“recovery of only the direct costs of such search and duplication.” Therefore, agencies are required by law
to make documents available for inspection, but may not require the purchase of copies of documents.

Since the information that is the subject of this letter fits the criteria spelled out by Congress for
awaiving of fees in the public interest, [ believe thatyour agency should waive such fees, or, at thevery least,

reduce them substantially.

Sincerely,

Name

Address

City, State, Zip Code
Telephone Number [optional]

' O S S

L. L I

L
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Designing a Right-to-Know Law
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APPENDIX G

DESIGNING A RIGHT-TO-KNOW LAW

A right-to-know law can achieve many objectives, including (1) keeping workers
informed about the chemicals they encounter in the workplace; (2) allowing the general
public to know about the chemicals released by neighboring industries; (3) encouraging local
commuurities to plan for emergency releases; (4) informing emergency responders (such as
police or firefighters) about what hazards they may encounter; (5) requiring rapid reporting
of acutely dangerous releases in order to facilitate emergency response; and (6) encouraging
businesses to reduce the amounts of hazardous chemicals they use and emit into the

environment.

The core of each reporting requirement, however, boils down to a straightforward set
of parameters: who has to report what to whom, when? And what if they do not? What
follows is a list of questions a lawdrafter may wish to ask in designing a right-to-know law.

1. Who must report?

How do you identify which persons must report? by industry? by chemical
use?

Do you grant exemptions for small users? (measured by size of company, or
by volume of chemicals involved)?

Are government activities covered too?

Are mobile sources covered (e.g., cars, trains, or ships)?

2. What must be disclosed?

Which emissions are covered?

. Will you create a list of covered chemicals?

. Will you identify the characteristics of chemicals to be covered (e.g., all
explosives, all radioactive chemicals, all strong acids or bases, etc.)?

What activities must be reported?

. Does the mere use of the chemical trigger reporting? How about
storage over a certain length of time? Transportation? Discharge to
the environment? (Total discharges, or broken down by medium?)
Do activities involving small amounts of chemicals have to be reported,
or is there some minimum weight or volume that triggers the
obligation? Is the threshold level the same for all chemicals, or is it
lower for more dangerous chemicals?

What information must be in the report?

. What chemicals are present, stored, transported, used, or discharged?
. How much of each chemical is present, stored, transported, used, or
discharged?
1



. Where in the facility is the chemical present, stored, transported, used,
or discharged?

. What are the dangerous characteristics of those chemicals?

. What should emergency responders or employees know about safe
handling of those chemicals?

. What is the site’s history of injuries?

To whom is the information disclosed? Who else may have access to it? Under
what conditions?

To government regulators?

To local emergency planners or responders?

To health care providers?

To workers?

To the neighboring public?

To potential victims/litigants?

To citizen enforcers?

Are all groups entitled to access under equivalent conditions? For example,
do emergency health care providers need complete and immediate access to
information about chemical exposure, even if that information compromises
trade secrets? Is a competing business entitled to learn what chemicals a

plant uses?

When must the information be disclosed?

Before exposure or use? (Useful for workers, emergency planners, emergency
responders, and the concerned public.)

Periodically after release or use? (Useful for policymakers, public health
officials, potential victims of exposures, and sometimes to people seeking to
enforce discharge limits under other laws.)

Immediately after unexpected releases? (Useful for emergency responders
and the nearby public.)

On demand?

What action can be taken if the infor_mation is not released?

Administrative sanctions?
Civil penalties?

Criminal penalties?

Citizen enforcement actions?

How will the data be organized once it is collected?

What protection should be offered for commercially valuable data?

2
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How will government-collected information be disseminated?

. Routinely to certain officials and groups?

. On request to the news media or the public?
. Through a public education campaign?

. On a need-to-know basis?

. For a fee? (To commercial requesters only?)

Can state and local governments require additional data reporting?

What collateral changes could be made in other laws to make the right-to-know
provisions more effective in discouraging careless use of hazardous chemicals?

. Stronger liability provisions for toxic torts? .

. Stronger protection for corporate whistleblowers who report non-compliance?

. Labor relations laws facilitating the efforts of trade unions to represent the
grievances of exposed workers?

. Laws that permit local governments to enact restrictions on chemical use?

. Laws governing the siting of new facilities?

. Laws that allow citizens to sue to enforce environmental statutes?

. Legal bars against issuance of permits or award of government contracts to

facilities With records of environmental violations?
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Appendix H

Toxics Release Inventory and Trade Secret Provisions
of U.S. Emergency Planning and
Community Right-to-Know Act,

42 U.S.C. §§11023, 11042
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Text of Emergency Planning and Community Right-to-Know Act

§11023. [EPCRA §313]

Toxic chemical release torms .

(2) Basic ReqUIREMENT.—The owner or operator of a facility sub-
ject to the requirements of this section shall complete a toxic chem-
ical release form as published under subsection {g) for each toxic
chemicel listed under subsection (c) that was manufactured, proc-
essed, or otherwise used in quantities exceeding the toxic chemical
threshold quantity established by subsection (f) during the preced-
ing calendar year at such facility. Such form shall be submitted to
the Administrator and to an official or officials of the State desig-
nated by the Governor on or before July 1, 1988, and annually
thereafter on July 1 and shall contain data reflecting releases
during the preceding calendar year.

(b} Coverep OWNERS AND OPERATORS OF FACILITIES.—

{1} In cENErRAL—(A) The requirements of this section shall
apply to cwners and operators of facilities that have 10 or
more full-time employees and that are in Standard Industrial
Classification Codes 20 through 39 (as in effect on July 1, 1985)
and that manufactured, processed, or otherwise used a toxic
chemical listed under subsection (c) in excess of the quantity of
that toxic chemical established under subsection (f) during the
calendar year for which a release form is required under this
section.

(B) The Administrator may add or delete Standard Industrial
Classification Codes for purposes of subparagraph (a), but only
to the extent necessary to provide that each Standard Industri-
al.Code to which this section applies is relevant to the pur-
poses of this section.

(C) For purposes of this section—

(i) The term “manufacture” means to produce, prepare,
import, or compound a toxic chemical.

(ii) The term “process” means the preparation of a toxic
chemical, after its manufacture, for distribution in com-
merce—

(1) in the same form or physical state as, or in a dif-
ferent form or physical state from, that in which it
wals received by the person so preparing such chemi-
cal, or

glli as part of an article containing the toxic chemi-
cal.

(2) DISCRETIONARY APFLICATION TO ADDITIONAL FACILITIES.—
The Administrater, on his own motion or at the request of a
Governor of a State (with regard to facilities located in that
State), may apply the requirements of this section to the
owners and operators of any particular facility that manufac-
tures, processes, or otherwise uses a toxic chemical listed
under subsection (¢) if the Administrator determines that such
action is warranted on the basis of toxicity of the toxic chemi-
cal, proximity to other facilities that release the toxic chemical
or to population centers, the history of releases of such chemi-
cal at such facility, or such other factors as the Administrator
deems appropriate.

(¢) Toxic CHEMICALS CovERED.—The toxic chemicals subject to
the requirements of this section ere those chemicals on the list in
Committee Print Number 99-16% of the Senate Committee on Envi-
ronment and Public Works, titled ““Toxic Chemicals Subject to Sec-
tion 313 of the Emergency Planning and Community Right-To-
Know Act of 1986” (including any revised version of the list as may
be made pursuant to subsection (d} or (e)).

(d) REVISIONS BY ADMINISTRATOR.~~

(1} IN GENERAL-—The Administrator may by rule add or
delete a chemical from the list described in subsection ic} at
any time.

{9y ADDITIONS.—A chemical may be added if the Administra-
tor determines, in his judgment, that there is sufficient evi-
dence to establish any one of the following:

{A) The chemical is known to cause or can reasonably be
anticipated to cause significant adverse acute human
health effects at concentration levels that are reasonably
likely to exist beyond facility site boundaries as a result of
continuous, or frequently recurring, releases.

{B} The chemical is known to cause or can reasonably be
anticipated to cause in humans—

(i) cancer or teratogenic effects, or

{ii) serious or irreversible—

(I} reproductive dysfunctions,
(ID neurological disorders,
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{III} heritable genetic mutations, or
(IV) other chronic health effects.
{C) The chemica) is known to cause or can reasonably be
anticipated to cause, because of-—
(i) its toxicity,
(ii) its toxicity and persistence in the environment,

or

(iii) its toxicity and tendency to bioaceumulate in

the environment,
a significant adverse effect on the environment of suffi-
cient seriousness, in the judgment of the Administrator, to
warrant reporting under this section. The number of
chemicals included on the list described in subsection {c)
on the basis of the preceding sentence may constitute in
the aggregate no more than 25 percent of the total number
of chemicals on the list.
A determination under this paragraph shall be based on gener-
ally accepted scientific principles or laboratory tests, or appro-
priately designed and conducted epidemiological or other popu-
lation etudies, available to the Administrator.

(3) DrrrmioNs.—A chemical may be deleted if the Adminis-
trator determines there is not sufficient evidence to establish
any of the criteria described in paragraph (2).

{4) ErrecTive DATZ.—Any revision made on or after January
1 and before December 1 of any calendar year shall take effect
beginning with the next calendar year. Any revision made on
or after December 1 of any calendar year and before January 1
of the next calender year shall take effect beginning with the
calendar year following such next calendar year.

(e) PETITIONS.—

{1) IN GENERAL—Any person may petition the Administrator
to add or delete a chemical from the list described in subsec-
tion (c) on the basis of the criteria in subparagraph (A) or (B) of
subsection (dX2). Within 180 days after receipt of a petition, the
Administrator shall take one of the following actions:

{A) Initiate & rulemaking to add or delete the chemical
to the list, in accordance with subsection (dX2) or (dX8).
(B) Publish an explanation of why the petition is denied.

(2) GOVERNOR PETITIONS.—A State Governor may petition the
Administrator to add or delete a chemical from the list de-
scribed in subsection (¢) on the basis of the criteria in subpars-
graph (A}, (B), or (C} of subsection (d}2). In the case of such a
petition from a State Governor to delete a chemical, the peti-
tion shall be treated in the same manner as a petition received
under paragraph (1} to delete a chemical. In the case of such a
petition from a State Governor to add a chemical, the chemical
will be added to the list within 130 days after receipt of the
petition, unless the Administrator—

(A} initintes a rulemaking to add the chemical to the
list, in accordance with subsection (dX2), or
(B) publishes an expianation of why the Administrator
believes the petition does not meet the requirements of
subsection (dX2) for adding & chemical to the list.
() THRESHOLD FOR REPORTING.—

{1) TOXIC CHEMICAL THRESHOLD AMOUNT.—The threshold
amounts for purposes of reporting toxic chemicals under this
section are as follows:

{A) With respect to a toxic chemical used at a facility,
10,000 pounds of the toxic chemical pe;imar.

(B) With respect to a toxic chemical manufactured or
processed at a facility—

{i) For the toxic chemical release form required to be
submitted under this section on or before July 1, 1988,
75,000 pounds of the toxic chemical per year.

(i) For the form required to be submitted on or
before July 1, 1989, 50,000 pounds of the toxic chemi-
cal per year.

(i) For the form required to be submitted on or
before July 1, 1990, and for each form thereafter,
25,000 pounds of the toxic chemical per yvear.

(2) Revisions.—The Administrator may establish a threshold
amount for a toxic chemical different from the amount estab-
lished by paragraph (1). Such revised threshold shall obtain re-
porting on a substantial majority of total releases of the chemi-
cal at all facilities subject to the requirements of this section.
The amounts established under this paragraph may, at the Ad-
ministrator's discretion, be based on classes of chemicals or
categories of facilities.

g) ForM.—

(1) INPFORMATION REQUIRED.—Not later than June 1, 1987, the
Administrator shall publish & uniform toxic chemical release
form for facilities covered by this section. If the Administrator
does not publish such a form, owners and operators of facilities
subject to the requirements of this section shall provide the in-
formation required under thig subsection by letter postmarked
oﬂ lolr before the date on which the forin 18 due. Such form
shall— -
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(A) provide for the name and location of, and principal
business activities at, the facility;

(B) include an appropriate certification, signed by a
senior official with management responsibility for the
person or persons completing the report, regarding the ac-
curacy and completeness of the report; and

{C) provide for submission of each of the following items
of information for each listed toxic chemical known to be
present at the facility:

(i) Whether the toxic chemical at the facility is man-
ufactured, processed, or otherwise used, and the gener-
al category or categories of use of the chemical.

(ii) An estimate of the maximum amounts (in
ranges) of the toxic chemical present at the facility at
any time during the preceding calendar year.

(i) For each wastestream, the waste treatment or
disposal methods employed, and an estimate of the
treatment efficiency typically achieved by such meth-
ods for that wastestream.

. (iv) The annual quantity of the toxic chemical enter-
ing each environmental medium.

{2) USE OF AVAILABLE DATA.—In order to provide the informa-
tion required under this section, the owner or operator of a fa-
cility may use readily available data (including menitoring
data) collected pursuant to other provisions of law, or, where
such data are not readily availabie, reasonable estimates of the
amounts involved. Nothing in this section requires the moni-
toring or measurement of the guantities, concentration, or fre-
quency of any toxic chemical released into the environment
ﬁyond that monitoring and measurement required under

er provisions of law or regulation. In order to assure con-
sistency, the Administrator shall require that data be ex-
p in common units.

(h) Usz or Rerxase Forum.—The release forms required under
this section are intended to provide information to the Federal,
State, and local governments and the public, including titizens of
communities surrounding covered facilities. The release form shall
be svailable, consistent with section 324(a), to inform persons nbout
releases of toxic chemicals to the environment; to assist govern-
mental agencies, researchers, and other persons in the conduct of
research and data gathering; to aid in the development of appropri-
ate regulations, guidelines, and standards; and for other similar

rposes.
(i} MopIFICATIONS IN REPORTING FREQUENCY. —

(1) I GENERAL—The Administrator may modify the fre-
quency of submitting a re under this section, but the Ad-
ministrator may not ify the frequency to be any more
often than annually. A modification mag aﬂ:ly, either nation-
ally or in a specific geographic area, to the following:

(A} All toxic chemical release forms required under this

section.
(B) A class of toxic chemicals or a category of facilities.
(C) A specific toxic chemical.
(D) A specific facility.
(2) REQUIREMENTS.—A modification may be made under
paragraph (1) only if the Administrator—
(A} makes g finding that the modification is consistent
with the provisions of subsection (h), based on—
(i) experience from previously submitted toxic chem-
ical release forms, an
(i) determinations made under paragraph (3), and
(B) the finding is made by a rulemaking in accordance
with section 553 of title 5, United States Code.
(8) DeTERMINATIONS.—The Administrator shall make the fol-
lowing determinations with respect to a proposed medification
before making a modification under paragraph (1):

(A) The extent to which information relating to the pro-.

posed modification provided on the toxic chemical release
forms has been used by the Administrator or other agen-
cies of the Federal Government, States, local governments,
health professionals, and the public.

{8) The extent to which the information is (i) readily
available to potential users from other sources, such as
State reporting programs, and (ii) provided to the Adminis-
trator under another Federal law or through a State pro-
gram.

(C) The extent to which the modification would impose
additional and unreasonable burdens on facilities subject
to the reporting requirements under this section.

(4) 5-YEAR REVIEW.—Any modification made under this sub-
section shall be reviewed at least once every 5 years. Such
review shall examine the modification and ensure that the re-
quirements of paragraphs (2) and (3) still justify continuation
of the modification. Any change to a modification reviewed
under this paragraph shall be made in accordance with this
subsection.

(5) Novimcamon 1o coNcrEss.—The Administrator shall
notify Congress of an intention to initiate a rulemaking for &
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modification under this subsection. After such notification. the
Administrator shall deiay initiation of the rulemaking for at
least 12 months, but no more than 24 months, after the date of
such notification. .

(8) JupiciaL aeviEw.—In any judicial review of a rulemaking
which establishes a modification under this subsection, a court
may hold unlawful and set aside agency action, findings, and
conctusions found to be unsupported by substantial evidence.

{7} APPLICABILITY.~A medification under this subsection may
apply to a calendar year or other reporting period beginning
no earlier than January 1, 1993.

{8} EFFECTIVE DATE.—Any modification made on or after Jan-
uary 1 and before December 1 of any calendar year shall take
effect beginning with the next calendar year. Any modification
made on or after December 1 of any calendar year and before
January 1 of the next calendar year shall take effect beginning
with the calendar vear following such next calendar year.

{j) EPA MANAGEMENT oF DaTA.—The Administrator shall estab-
lish and maintain in a computer data base a national toxic chemi-
cal inventory based on data submitted to the Administrator under
this section. The Administrator shall make these data acceasible by
computer telecommunication and other means to any person on a
cost reimbursable basis.

(k) REporT.—Not later than June 30, 1991, the Comptroller Gen-
eral, in consultation with the Administrator and appropriate offi-
cials in the States, shal! submit to the Congress a report including
each of the following:

(1) A description of the steps taken by the Administrator and
the States to implement the requirements of this section, in-
cluding steps taken to make information collected under this
section available to and accessible by the public.

{2) A description of the extent to which the information col-
lected under this section has been used by the Environmental
Protection Agency, other Federal agencies, the States, and the
mic, and the purposes for which the information has been

i3I An identification and evaluation of options for modifica-
tions to the requirements of this section for the purpose of
making information collected under this section more useful.

{1) Mass BaLancE STuDY.—

(1) IN cENERAL.—The Administrator shall arrange for a mass
balance study to be carried out by the National Academy of
Sciences using mass balance information collected by the Ad-
ministrator under paragraph (3). The Administrator shall
submit to Congress a report on such study no later than 5
years after the date of the enactment of this title.

(2) Purposes.—The purpoees of the study are as follows:

(A) To assess the value of mass balance analysis in deter-
rnining the accuracy of information on toxic chemical re-
eages.

Text of Emergency Planning and Community Right-to-Know Act

(B) To aesess the value of obtaining mass balance infor-
mation, or portions thereof, to determine the waste reduc-
tion efficiency of different facilities, or categories of facili-
ties, including the effectiveness of toxic chemical regula-
tions promulgated under laws other than this title:

{C) To assess the utility of such information for evaluat-
ing toxic chemical management practices at facilities, or
categories of facilities, covered by this section,

(D) To determine the implications of mass balance infor-
mation collection on a national scale similar to the mass
balance infermation collection carried out by the Adminis-
trator under paragraph (3), including implications of the
use of such collection as part of a national annual quantity
toxic chemical release program. .

(3} INFORMATION coLLECTION.—(A) The Administrator shall
acquire available mass balance information from States which
currently conduct (or during the 5 years after the date of en-
actment of this title initiate) a mass balance-oriented annual
quantity toxic chemical release program. If information from
such States provides an inadequate representation of industry
classes and categories to carry out the purpoees of the study,
the Administrator also may acquire mass balance information
necessary for the study from a representative number of facili-
ties in other States.

(B) Any information acquired under this section shall be
available to the public, except that upon a showing satisfactory
to the Administrator by any person that the information (or a
particular part thereof) to which the Administrator or any offi-
cer, employee, or representative has access under this section
if made public would divuige information entitied to protection
under section 1905 of title 18, United States Code, such infor-
mation or part shail be considered confidentia! in accordance
with the purposes of that section, except that such information
or part may be disciosed to other ofticers. employees, or au-
thorized representatives of the United States concerned with
carrying out this section.

(C) The Administrator may promulgate regulations prescrib-
ing procedures for collecting mass balance information under
this paragraph.

(D) For purposes of collecting mass balance information
under subparagraph (A}, the Administrator may require the
submission of information by a State or facility.

{4) MASS BALANCE DEFINITION.—For purposes of this subsec-
tion, the term “mass balance’' means an accumulation of the
annual quantities of chemicals transported to a facility, pro-
duced at a facility, consumed at a facility, used at a facility,
accumulated at a facility, released from a facility, and trans-
ported from a facility as a waste or as a commercial product or
byproduct or component of a commercial product or byproduct.

(Pub.L. 99-499, tit. 11}, §313, Oct. 17, 1986, 100 Stat. 1741.)
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Trade secrets

{a) AUTHORITY TO WITHHOLD INFORMATION.—

(1) GENERAL AUTHORITY.—(A) With regard to a hazardous
chemical, an extremely hazardous subetance, or a toxic chemi-
cal, any person required under section 303(dX2), 303(dX3), 311,
312, or 313 to submit information to any other person may
withhold from such submittal the specific chemical identity (in-
cluding the chemical name and other specific identification), as
defined in regulations prescribed by the Administrator under
subeection (c), if the person complies with paragraph (2).

(B) Any person withholding the specific chemical identity
shall, in the place on the submittal where the chemical identi-
ty would normally be included, include the generic clase or cat-
egory of the hazardous chemical, extremely hazardous sub-
stance, or toxic chemical (as the case may be).

{2) REQUIREMENTS.—A) A person is entitled to withhold in-
formation under paragraph (1) if such person—

(i) claims that such information is a trade secret, on the
basis of the factors enumerated in subsection (b),

(ii) includes in the submittal referred to in paragraph (1)
an explanation of the reasons why such information is
claimed to be a trade secret, based on the factors enumer-

~ ated in subsection (b), including a specific description of

why such factors apply, and

(fii) submits to the Administrator a copy of such submit-
tal, and the information withheld from such submittal.

' (B} In submitting to the Administrator the information re-
quired by subparagraph (AXiii), a person withholding informa-
tion under this subsection may—

(i) designate, in writing and in such manner as the Ad-
ministrator may prescribe by regulation, the information
which such person believes iz entitled to be withheld
under paragraph (1), and

(i) submit such designated information separately from
other information submitted under this subsection.

(3) Limrration.—The authority under this subsection to with-
hold information shall not apply to information which the Ad-
ministrator has determined, in accordance with subsection (c),
is not a trade secret.

(b) TRaDE SECRET FacTons.—No person required to provide infor-
mation under this title may claim that the information is entitled
to protection as a trade secret under subsection (@) unless such
person shows each of the following:

(1) Such person has not disclosed the information to any
other person, other than a member of a local emergency plan-
ning committee, an officer or employee of the United States or
a State or local government, an employee of such person, or a
person who is bound by a confidentiality agreement, and such
person has taken ressonable measures to protect the confiden-
tiality of such information and intends to continue to take
such measures.

(2) The information is not required to be disclosed, or other-
wise made available, to the public under any other Federal or
State iaw.

(31 Disclosure of the information is likely to cause substantial
harm to the competitive position of such person.

(4) The chemical identity is not readily discoverable through
reverse engineering.

{c) TRADE SECRET REGULATIONS.—As soon as practicable after the
date of enactment of this title. the Administrator shall prescribe
regulations to implement this section. With respect to subeection
(b)4), such regulations shail be equivaient to comparable provisions

in the QOccupationa) Safety and Health Administration Hazard
Communication Standard (29 C.F.R. 1910.1200) and any revisions of
such standard prescribed by the Secretary of Labor in accordance
with the final ruling of the courts of the United States in United
Steelworkers of America, AFL-CIQO-CLC v. Thorne G. Auchter.

{d) PerITION POR REVIEW.—

(1) IN GENERAL.—Any person may petition the Administrator
for the disclosure of the specific chemical identity of a hazard-
ous chemical, an extremely hazardous substance, or a toxic
chemical which is claimed as a trade secret under this section.
The Administrator may., in the absence of a petition under this
paragraph, initiate a determination, to be carried out in ac-
cordance with this subsection, as t0 whether information with-
held constitutes a trade secret.

(2) InmaL review.—Within 30 days after the date of receipt
of a petition under paragraph (1) (or upon the Administrator's
initiative), the Administrator shall review the explanation filed
by a trade secret claimant under subeection (ak2) and deter-
mine whether the explanation presents assertions which, if
true, are sufficient to support a finding that the specific chemi-
cal identity is a trade secret.

(3) FINDING OF SUFFICIENT ASSERTIONS.—

(A} If the Administrator determines pursuant to para-
graph (2) that the explanation presents sufficient asser-
tions to support a finding that the specific chemical identi-
ty is a trade secret, the Administrator shall notify the
trade secret claimant that he has 30 days to supplement
the explanation with detailed information to support the

assertions.

{B) if the Administrator determines, after receipt of any
supplemental supporting detailed information under sub-
paragraph (A), that the aasertions in the explanation are
true and that the specific chemical identity is a trade
secret, the Administrator shall so notify the petitioner and
the petitioner may seek judicial review of the determina-

tion.

(C) If the Administrator determines, after receipt of any
supplemental supporting detailed information under sub-
paragraph (A), that the assertions in the explanation are
not true and that the specific chemical identity is not a
trade secret, the Administrator shall notify the trade
secret claimant that the Administrator intends to release
the specific chemical identity. The trade secret claimant
has 30 days in which he may appeal the Administrator's
determination under this subparagraph to the Administra-
tor. If the Administrator does not reverse his determina-
tion under this subparagraph in such an appeal by the
trade secret claimant, the trade secret claimant may seek
judicial review of the determination.

(4) FINDING OF INSUFFICIENT ASSERTIONS. —

(A) If the Administrator determines pursuant to para-
graph (2) that the explanation presents insufficient asser-
tions to support a finding that the specific chemical identi-
ty is a trade secret, the Administrator shall notify the
trade secret claimant that he has 30 days to appeal the de-
termination to the Administrator, or, upon a showing of
good cause, amend the origina) explanation by providing
supplementary assertions to suppori the trade secret

claim.

{(B) If the Administrator does not reverse his determina-
tion under subparagraph (A) after an appeal or an exami-
nation of any supplementary assertions under subpara-
graph (A), the Administrator shall so notify the trade
secret claimant and the trade secret claimant may seek ju-
dicial review of the determination.

{C} If the Administrator reverses his determination
under subparagraph (A) after an appeal or an examination

_of any suppiementary assertions under subparagraph (A},
the procedures under paragraph {3) of this subsection
apply.

(¢) ExcepTioN FOR INFORMATION PROVIDER TO HEeaLTH PROFES-
sioNALS.—Nothing in this section. or regulations adopted pursuant
to this section, shall authorize any person to withhold information
which is required to be provided to a health professional, a doctor,
or a nurse in accordance with section 323.

{f) PROVIDING INFORMATION TO THE ADMINISTRATOR; AVAILABILITY
To PusLic.—Any information submitted to the Administrator
under subsection (aX2) or subsection (dX3) (except a specific chemi-
¢’ identity) shall be available to the public, except that upon a
shewing satisfactory to the Administrator by any person that the
information lor a particular part thereof) to which the Administra-
tor has access under this section if made public would divulge in-
formation entitled to protection under section 1905 of title 18,
United States Code, such information or part shall be considered
confidential in accordance with the purposes of that section, except
that such information or part may be disclosed to other officers,

{



(I S

—

r

T ¢ c o o  rr

{

employees, or authorized representatives of the United States con-
cerned with carrying out this title.

(g) INvorMATION PROVIDED TO STATE.—UpoOn request by a State,
acting through the Governor of the State, the Administrator shall
provide to the State any information obtained under subsection
(aX2) and subsection (dX3).

(h) INFORMATION ON ApvERSE Errects.—(1) In any case in which
the identity of a hazardous chemical or an extremely hazardous
substance is ciaimed as a trade secret, the Governor or State emer-
gency response commission established under section 301 shall
identify the adverse health effects associaied with the hazardous
chemical or extremely hazardous substance and shall assure that
such information is provided to any person requesting information
about such hazardous chemical or extremely hazardous substance.

(2) In any case in which the identity of a toxic chemical is
claimed as a t{rade secret, the Administrator shall identify the ad-
verse health and environmental effects associated with the toxic
chemical and shall assure that such information is included in the
computer databage required by section 313(j) and is provided to any
person requesting information about such toxic chemical.

(i) INvormaTION PrOVIDED TO CoONGRESS.—Notwithstanding any
limitation contained in this section or any other provision of law,
all information reported to or otherwise obtained by the Adminis-
trator (or any representative of the Administrator) under this title
shall be made available to a duly authorized committee of the Con-
greas upon written request by such a committee.

(Pup.L. 99-499, tit. IiI, §322, Oct. 17, 1986, 100 Star. 1747.)



-

.

-

Appendix J

Newspaper Articles on the Toxics Release Inventory
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CE 1907, \arge manafactoring Corgi-
tions have been required to repart to 0w
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the environment annually. Already, tw collect-

od data and 1ts anaiysis by enviroamenta! antl
research groups have had a powerful impact on

corporate behavior. -

Some of the nation’s largest companies have
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“We wanted to know what companies
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VERTHELESS, the reporting has had
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catss want to expand the reportng
quirernents to add new industries

identified as toxic byoﬂurawimnmmul legis-
jation or Government agencies. For example,
the Inventory does not include 140 chemicals

source Conservation and Recovery Act.

The E.PA., which has the authority te add
Mwﬁsmﬂnma@airemenumdm
add other. of companies that must
report, has said it is stndying expansion.

The influence of the taxic emissions data is
being multiplied as investors use it for evaluat-
ing companies. One group, the Investor Respon-

_sibtllty Research Center in Washington, is ana-

the information to provide environmen-
tal profiles of compmnies for clients, including
the California Public Employees Retirement
System, Citibank and the Ford Foundation.
Most investars are motivated less by envi-
roomental considerations than by the belief
that significamt emitters are inefficient produc-
ers, sai¢ Jonathan S. Naimon, an analyst of the
's environmental information service.
“The feeling is that companies that emit a lot of
toxic waste do not have good financial indica-
tions long term,” he said.
& lot of our clients are looking to deveiop an

environmental screen for their portfolios,” said -

Melisa Huhn, wha manages the 33 billion "'so-
cially responsible” investment group for Scud-
der, Stevens & Clark, a money managetment
firm in Cincinnati. “One way they do it is by
Inoking at the T.R.1. data and combining it with
more subjective information.” ]
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“Part of the Asoco Group, which i an iron and stesl processing business.
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Right to Know

1A U.S. Report Spurs

Community Action
By Revealing Polluters

Northfieid, Minn., and Others
Are Shocked to Discover
Who's Discharging What

But Do the Numbers Mislead?

By RanpoLPH B, SMITH

Jf Reporter of THE WaLL STREET JOURNAL

NORTHFIELD. Minn. ~Surrounded by
clear skies, lush farmland and prime fish-
ing lakes, this historic town is famed as a
rural oasis. Its main street, where resi-
dents heroically foiled a bank robbery by
Jesse James in 1876, attracts thousands of
tourists. Its biggest industry is higher edu-
cation and its tallest smokestack soars
from the stately Gothic campus of Carleton
College. Northfield's motto: *‘Cows, Col-
leges and Contentmnent.”

But over the past 18 months, things
have changed so much that an art supply
store on the town's main street displayed a
five-foot papier mache dead cow with its
feet in the air and a sign: “Cows, Colieges
and Carcinogens.”

What happened? The uproar here was
the result of a rmassive U.S. government
data base catled the Toxics Release Inven-
tory. The dull-sounding report is raising
Cain in communities throughout the U.S.
for a simple reason: For the first time, the
government is telling Jocal communities
who's causing poilution in their neighbor-
hoods—and communities are shocked.

No Telltale Signs

Here, for instance, residents never sus-
pected Sheldahl Inc., a maker of flexible
electronic circuits for autornobiles and
computers. The clean, high-tech piant pro-
duces no telltale smoke or odors. '‘We al-
ways thought of Sheldahl as a good neigh-
bor,” says Joan Wolf, a poet and editor of
a literary magazine, But then a newspaper
reported that Sheldahl, the town's largest
employer, was polluting the alr with nearly
400 tons a year of methylene chloride, a
widely used solvent classified a5 a ““proba-
ble humnan carcinogen'* although its emis-

. sion into the air is unregulated. To defuse

controversy, Shekiahl immediately volun-

teered to reduce the emissions %0 by

gﬁ.buttbelsmehasspmthecommu-
ty. -

In 1989, the federal government began

disclosing the staggering quantity of toxic

‘chemicals discharged annually from 20,000

plants across the nation. The Toxics Re-
lease Inventory lists plant-by-plant emis-
sions of 320 chemicals believed to cause se-
rious health effects—a total of nearly 3 bil-
lion pounds of emissions. mostly legal or
simply unreguiated. The report tells local
citizens what poisons the neighborhood fac-
tory is putting out. how much and whether

-|.they're polluting the air, water or land.
*| The government also reports what chemi-
-| cals are being stored and whether any
"{ spills have occurred.

| Significant Impact

The information is disclosed under the

.| Emergency Planning and Community
.| Right-to-Know Act, adopted in 1986 after

the Bhopal disaster in [ndia. "'The law em-
powers citizens to act,” says Charles
Elkins, a top Environmental Protection
Agency official. “You don't have to be a
government expert 1o ask tough questions,
such as why a plant pollutes twice as much
as competitors in the same industry.”

The first two annual reports on indus-
try's toxic emissions have had significant
impact. Dozens of Fortune 300 companies
have announced voluntary reductions.
Monsanto Corp.. for example, has aiready
reduced toxic air emissions 397 since 1987
and expects to meet its goal of 30 by
1992, Dow Chemical Co. plans to reduce
overall emissions 30 by 1995. Du Pont Co.
pledges to cut air ernissions 607 by 1993
and cancer-causing components 0% by
2000. Chemical Manufacturers Association
spokesman Owen Kean explains: "The
public increasingly measures companies
by their (emissionsi numbers and what
they are doing about them.”

[n California’s Silicon Valle
testers marched against an ir
Business Machines Corp. plant
1989 as the state’s worst emitu
destroying chlorinated fiw
Right-to-knpow was a " significa!
IBM's decision to eliminate (
plants by end of 1993, a spoke
A Safer Neighborhood

Residents of Springfield, }
the law to find out what dange
plants and warehouses adjace
homes. Companies had to "
they were using dangerous i

.| says James Controvich, §

emergency preparedness dire
santo, for example, agreed lo
drums of resins containing flar

“| vents from a public warehou
,| storage at its Springfield plant.

panies eliminated extreme ha
as cyanide, and others correc

* | ous conditions. “'The neighbort

nitely safer,” says the East
Neighborhood Council's Kathle

Right-to-know aiso gener:
support for tougher laws. -
showed that air emissions, ace
nearly 4#0% of all discharges.
cally uncontrolled,” says the

| Elkins. In October, Congres:
i1 loophole by mandating strict

189 toxic chemicals under

.| Clean Air Act. In Louisiana.

resisted even minimal reguiz

know prompted public cutrag

tive action: In 1988, it ade
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Right to Know: Massive Government Report Spurs
Local Actionby Revealmg Pollutersforthe First Time

Continued From First Page
comprehensive law aimed at cutting air
emissions in half by 19%5.

A Massachusetts advocacy group used
the information to show that even the
state's computer industries, considered rel-
atively clean, were major poiluters. Mas-
sachusetts Public Interest Research Group
led a campaign that resuited in the na-
tion's strongest toxics use-reduction law,
designed to cut chemical wastes 50% by
1997, Right-to-know *'created awareness of
a real problem that had to be addressed,”
says John Gouid, president of Associated
Industries of Massachusetts.

In Massachysetts, Monsanto and Po-
laroid Corp. have been pilloried for the
sheer size of their discharges. Polaroid, for
instance, has state permits allowing it to
send waste to a sewage treatment plant,
which in turn dumps treated waste into
Boston Harbor. Although the company in-
sists this is safe, it faces growing public
pressyre to eliminate waste. Says a Po-
laroid official: “We could have a very
good compliance record and still be ac-
cused of being the No. 1 polluter* of Bos-
ton Harbor. Polarvid pledged to reduce
toxies usage and waste by 10% a year for
five years. The company exceeded its goal
in 1988, the first year, partly by eliminat-
ing mercury in fiilm pack batteries,

Some companies say emissions figures
can be misieading. Hoffmann-La Roche
Inc.'s Nutiey, N.J., pharmaceuticals plant,
for example, ranked among the state's top
five polluters in reports released in 1989.
But environmental groups failed to note
that nearly three-quarters of the waste was
sent to a sewage treatment plant and con-
verted to harmiess carbon dioxide and wa-
ter, the company says. “"You cant just
look at emissions totals to measure risks,”
says Jack Kace, an assistant vice presi-
dent.

In any event, the numbers don't answer
the most basic and troubling questions:
Are these emissions a health threat and, if
s0, to whom? Those were the questions
that residents here began asking—and
searching for the answers.

A Shocking Report

The flap here started in June 1989, al-
though it took more than the government's
report alone to sound the alarm. The
Toxics Release Inventory itself is so thick
and obscure that it's difficult to compare
plants or industries without a computer.
Moreover, the report gives no indication of
health risks. So environmental groups like
the Natural Resources Defense Council
pore through the data and release their
findings. In 1989, the council listed the na-
tion's biggest emitters of 11 known ot prob-
able cancer-causing chemicals—and Shel-

dahl was ranked 45. That was picked up by
wire services and published by the Minne-
apolis Star-Tribune, which is where the
people of Northfield. population 14.000, first
saw the news,

They were amazed. Sheidahl had been
sending methylene chloride into the air for
more than 25 years, but no one outside
the plant knew it. Susan Lloyd, a special
education teacher, tried to figure out what
it meant. She called a dozen public offi-
cials to no avail, but she did glean crucial
information: The state was about {0 repew
Sheldahl's five-vear emissions permit,
which imposed no controls on methylene
chloride. Citizens could demand a public
hearing. She and friends collected 300 sig-
natures on a petition forcing the state to
delay the permit.

Sheidahl hoped to blunt the issue. A
week after the news broke, the company
unveiled a dramatic plan to reduce methy-
lene chloride usage 30% by 1993. Sheldahl
would gradually switch to flammabie sol-
vents that don't cause cancer. A spokes-
man, Mark Ester, says the right-to-know
report was “'a factor, but not the only rea-
son" for propesing the reduction plan. Bev-
erly Brumbaugh, a vice president, says it
*'was not a driving factor at all. We felt for
some time that all emissions needed to be
reduced.” He points out that Sheidahl had
been working to reduce methylene chloride
emissions since 1988 and had already in-
statled a $1 million incinerator.

‘No Significant Risk’.

To allay any fears, Sheldahl organized a
plant tour for city officials and residents.
Company officiais proudly committed to
reduce annual emissions from 400 tons to
40 tons in only three years and eliminate
them by 2000. They assured residents that
methylene chloride posed *‘no significant

The plant tour backfired. Jacob Freeze,
an artist-turned-activist, was furious. He
knew the federal government had identi-
fied methylene chioride as a probable car-
cinogen in 1985. He accused the company
of keeping the pollution a secret and fail-
ing to warn the community. Recalis Ms.
Lloyd, the teacher: 'The impression was
that Sheldahl was trying to cover up.”

Sheldahl officials say the company has
already spent nearly $5 million to phase
oyt the solvent and can't afford expensive
recovery equipiment to stop emissions in
the interim, James Donaghy. president
and chief operatmg officer. says Sheldahl
is moving “as quickly as we know how"
without losing customers. “"We are trying
to balance all our constituencies.” he

says.

Residents quickly formed an organiza-’

tion, Clean Air Northfieid, to mvestigate

the health threat. Faculty at Carleton and
St. Olaf College provided technical help.
The town became divided. Homemaker
Sueanne Johansen points to the lush ex-
panse of green grass between Sheldahl and
the trailer park where she lives. ~"Our chil-
dren play cut there,” she says.
tells us there are "acceptable levels’ of that
stuff. Who are they kidding?" Yet her
next-door neighbor, Patricia Srsen. has
complete faith in Sheldahl, where she has
worked 17 years as a data clerk, "'It's the
coilege professors blowing things out of
proportion.” she says. "They think manu-
facturing is a dirty word.”
Uneasy Workers

Mr. Freeze campaigned for zero emis:
sions by picketing, staging a sit-in and
even secretly taking pictures on the plant's
roof. His threats to “‘shut down the plant”
alienated many of Sheldahl's 650 plant
workers, who were already jittery about

job-security. The workers wanted methy- -

lene chioride eliminated, but on 2 “‘reason-
able” schedule that would protect ““jobs
and money.” says Robin Kruger, a plant
steward for the Amalgamated Clothmg and

" Textile Workers Lnion.

The union aiso feared that recovering
the solvent inside the piant would increase
exposure risks and perpetuate its use. Af-
ter threatening a strike. the union won the
right to enforce Sheidahi’s %07 use-reduc-
tion pian through its laber contract.

Joining forces. the union and activists
pressured the state for tougher regulation.
As a result, for the first time, the state
required an existing plant to reduce cancer
risks below a strict threshold. Sheldahl.
which has already reduced methylene
chloride emissions by nearly two-thirds,
would have to cut them 93 by 1993 under
the state's proposed emissions permit. If
citizens hadn't gotten involved through
right-to-know, “‘there wouldn't be any re-
strictions in the permit.,” says Lisa Thor-
vig, the Minnesota Pollution Control
Agency's air compliance chief.

Some Northfield residents aren't satis-
fled. Clean Air Northiieid is lobbying the
state to mandate faster reductions and
zero emissions in 1995. Sheldahl says that
just isn't possible. Further skirmishes are
likely before the final decision on the per-
mit later this year.

Whatever the outcome, though. remark-
able progress has already been made in re-
ducing methyiene chloride risks for resi-
dents and workers aiike. says Michaet
Pemrick. a Sheidahi maintenance worker.
He says right-to-know provided the cata
lyst. “Once the communpity gut involved.”
he says, ‘‘there was tremencous pressure
on Sheldah! to work much more expedi-
ently to reduce the risks.”

“Sheidah]
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THE ENVIRONMENTAL LAW INSTITUTE

For a quarter century, the Environmental Law
Institute has played a pivotal role in shaping the
fields of environmental law, management, and
policy domestically and abroad. Today, ELI is an
internationally recognized, independent research
and education center.

Through its information services, training courses
and seminars, research programs, and policy
recommendations, the Institute activates a broad
constituency of environmental professionals in
government, industry, the private bar, public
interest groups, and academia. Central to ELI's
mission is convening this diverse constituency to
work cooperatively in developing effective solutions
to pressing environmental problems.

The Institute is governed by a board of directors
who represent a balanced mix of leaders within the
environmental profession. Support for the Institute
comes from individuals, foundations, government,
corporations, law firms, and other sources.
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1616 P Street, N.W., Suite 200
Washington, D.C. 20036
Telephone: (202) 939-3800
Fax: (202) 939-3868
E-mail: law@eli.org ® Web site: www.eli.org






