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PURPOSE AND ORGANIZATION OF THIS REPORT

This report contains a series of "issues and options" papers. Organized by topic, these papers are intended fol
state legislators, program officials, policy makers and regulators who are interested in designing or enhancing radon laws
and programs. The growing public awareness of radon will likely bring gré#endnterest in public policy strategies
to reduce risk from radon exposure. States will be called on to develop effective, innovative approaches to addressing
this indoor health hazard.

This report identifies some of the issues related to radon laws and programs and describes options for addressing
them. In most cases, several options are provided for each issue. The report is intended to stimulate discussion and th
exchange of ideas. Itis not intended to promote legislation, or to suggest that passage of laws is desirable or necessar
Instead, it is offered as a starting point for situations in which legislation is contemplated, and decision-makers need a
tool to focus debate.

Generally speaking, no single option will be universally accepted for any issue. Eachatatbvgth different
constraints, strengths and challenges that must be factored into legislative decision-making. Thus, each state must arrive
at its own particular formula consistent with the nature of its radon problems, resources and approach to public health
protection.

States have been actively proposing, debating and passing radon laws for some time, and the United States
Congress is considering legislation that would amend the existing federal radon law. To obtain copies of enacted state
radon laws, the federal radon statute, or proposed bills, contact the Environmental Law Institute at (202) 328-5150. To
obtain further information about the material presented in this report, contact the Institute or the National Conference
of State Legislatures at (303) 830-2200.



INTRODUCTION TO RADON

Radon is a gas that is produced from the breakdown of uranium, which is present in soil and rock, as well as in
water. You cannot see, smell or taste radon, yet it is estimated to be the second leading cause of lung cancer in huma
beings, behind cigarette smoking. Radon exposure may be associated with 7,000 to 30,000 lung cancer deaths in thi:
country each year. According to a national radon survey, approximately six percent of all homes may have annual
average radon levels that are above EPA's action level.

Members of the national and international scientific community including the World Health Organization, the
National Academy of Sciences, and the National Council on Radiation Protection and Measurements agree that radon
is a human carcinogen. Major health organizations such as the American Lung Association, the American Medical
Association, and the National Safety Council as well as the federal Centers for Disease Control also agree that radon
poses a serious threat to health and urge citizens to take action to test for radon and to mitigate elevated radon levels
EPA is currently working to refine its estimates on the risks posed by residential radon exposure; the agency has
undertaken a project with the National Academy of Sciences to update the existing scientific data and studies.

Radon exposure poses a threat to health when the gas enters buildings through cracks, other openings in the
foundation, or in some otheramner, and is trapped inside at high concentrations. EPA estimates that six million homes
in the United States contain high radon levels. The potential for high indoor radon is greater in areas with certain
geological features. Areas known to have the potential for high radon levels are often referred to as "geographic hot
spots.” Although these geographic hot spots can be targeted for special attention to promote radon awareness an
encourage remediation, high radon levels are found in many areasstate§ The presence of a building in a
geographic hot spot does not guarantee an elevated radon level; at the same time, the presence of a building in an are
of average radon potential does not indicate an acceptable radon level. The only way to know the radon level in a
building is to test that building. EPA and the Surgeon General recommend that all homes below the third floor be tested.

There are two general ways to test for radon. Short-term testing involves use of a measurement device that
remains in the building for two to ninety days. Long-term tests last for more than ninety days. Because radon levels may
vary depending on the season, long-term tests are more likely to indicate yearly average radon levels. When time is
limited, e.g., during a real estate transaction, EPA guidance provides for short-term testing which can be used to make
reliable mitigation decisions. Regardless of the testing method used, it is essential that the measurement device be place
in an appropriate location and that it be used properly.

There are two categories of radon testing devices. Passive devices are exposed to the air and then sent to
laboratory for analysis. Active devices continuously measure and record radon levels, and require a source of power to
operate. While passive devices can be used by individuals, active devices generally require the services of a trainec
radon professional. Radon testing costs between $20 and $350, according to EPA.

If testing reveals elevated radon levels, there are methods available for reducing radon concentrations. Current
mitigation techniques, such as pressurizing the building, can usually bring about radon levels that are below EPA's action
level. The cost of hiring a radon professional to carry out radon mitigation in a home ranges from $500 to $2,500,
according to EPA.
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PROMOTING RADON AWARENESS AND PUBLIC EDUCATION

A key to developing an effective approach to radon risk reduction is public support for radon programs. Rad
awareness and risk communication efforts help to educate the public about the threats posed by radon exposure
methods of addressing this threat. A more knowledgeable public can take action to protect their health.

While significant strides have been taken to increase awareness of radon, there are still considerable gap
public understanding of the problem. A recent survey by the Conference of Radiation Control Program Directo
(CRCPD) found that 67% of those surveyed claimed to be aware of rathmwever, only 37% were actually
"knowledgeable™ about radon, and only 9% had tested for radon. Radon risk communication efforts could further educ
people about the nature of the risks posed and about radon testing and mitigation. In designing education prograrr
is useful to note that while 73% of White persons interviewed nation-wide were aware of radon, these percentages w
much lower for Hispanic (27%), Asian/Pacific Islander (47%), African American (47%) and Native American (64%)
persons surveyed.

Factors to Consider:

In determining whether to enact legislation to increase public knowledge about radon, state legislators w
consider many factors, including the following:

. whether citizens of the state are aware of radon and taking actions to reduce radon risk.
. whether the scope of the radon problem in the state needs further exploration.
. how best to inform other policy makers about radon and methods available to remediate high radc
levels.
ISSUE: HOW CAN LEGISLATION PROMOTE RADON RISK COMMUNICATION?

Option #1: Enact a resolution addressing the problem of radon.

To indicate general support of radon risk reduction activities, a legislature could pass a non-binding resolutic
where such measures are permitted under state law. A resolution could state that the legislature finds radon to
serious public health threat and that it supports efforts within the state to educate the public and promote radon
reduction. Inthe past, the United States Congress has passed resolutions establishing a Radon Action Week. State
wish to pass parallel resolutions to emphasize or acknowledge radon-related activities.

Although a radon resolution would not mandate any particular action on the part of the legislature or sta
officials, it could give impetus to the efforts of state and local radon agencies, and could help educate members of
legislature. State legislators might consider enacting a radon resolution as the first step in a legislative approach to ra
risk reduction.

! CRCPD,_Radon Risk Communication and Results Stiidych 1993). State data on awareness, testing and
mitigation rates are available from state radon programs.
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In 1990, the California Senate passed Resolution No. 73, creating Radon Awareness Week. In the text of tHe
resolution, the legislature not only emphasized the importance of public education about radon, but also described raflon,
stated that it is the second leading cause of lung cancer, and noted that certain areas of the state are likely todave elpvate

Option #2: Create state radon education projects

State legislators seeking to increase public awareness and understanding of radon could enact legisla
requiring state and local radon agencies to provide radon education materials to the public. General education meas
of this sort might be more applicable to states without well-established radon programs.

In addition to establishing a general mandate concerning radon education, legislators could direct state offici:
to provide certain types of information (e.g., concerning health effects or testing). Legislation could also call fc
education targeted to certain populations, such as school children, school personnel and admipigtigtbrs|ding
owners, or tenants. Radon education legislation could make reference to the considerable body of educational mate
that already exists, and call on the state to act as a clearinghouse for coordinating and distributing radon informatio
the public.



RADON AND REAL ESTATE TRANSACTIONS

Governmental and non-governmental activities at the federal, state and local levels have createidagto
of radon awareness among the public. In real estate transactions, especially home purchases and sales, some ¢
awareness has been, and continues to be, translated into action. In fact, EPA and state radon program officials esti
that a significant amount of radon testing occurs, and will continue to occur, during home purchase and sale transacti
Recognizing this important trend, EPA has recently published the Home Buyer's and Seller's Guide, twhietton
assists sellers, buyers and real estate professionals in addressing radon during real estate transactions. Anothel
publication, the Consumer's Guide to Radon Reductixplains how to reduce high radon levels if testing uncovers a
problem. Also, some states, counties and municipalities have published ocadttatdor brochures.

State legislation could help ensure consistency and promote even greater radon testing and mitigation by enac
laws calling for disclosure of radon information, radon testing and/or radon mitigation.

Factors to Consider:

In determining how to promote timely and effective radon testing and mitigation in the home purchase and sé
transaction, state legislators will consider many factors, including the following:

. whether to take an informational approach, a regulatory approach, or adopt a combination of bot
approaches.

. whether to enact statewide disclosure, testing or mitigagoirements, or only establish these
requirements in high radon potential areas (geographic "hot spots").

. if testing is required, how legislation should address the issue of test device interference (tamperir
with devices that leads to inaccurate results).

. how to provide for the reporting of radon test results to the state, for purposes of data collection.

. how to protect the confidentiality of the individuals who have tested and reported, while preserving th
accessibility of the data for statederal and private research and analysis (if such a reporting procedure
is adopted).

ISSUE: WHAT OPTIONS ARE AVAILABLE TO PROMOTE RADON DISCLOSURE,
TESTING AND MITIGATION IN THE PURCHASE AND SALE OF AN EXISTING
HOME?

Option #1: Encourage voluntary disclosure. i
Rhode Islandis one of a number

. . L . of states that have adopted a radon
The legislature could include language in its radon laws or [itSgisclosure law. Under this law, every

consumer protection laws encouraging home owners who have testgd tontract for the purchase and sale of
pass along their test results to potential buyers. The language could appéggidential real estate located in Rhode
in the legislative findings or purposes section of the law, or as a remafk i L;g?ng:ft gt it Gellgsaing) gene el
its legislative history. '

Radon has been

Option #2: Require general disclosure. determined to exist in
the state of Rhode

Island. Testing for the

The legislation could require that the seller provide the buyer with presence of radon in
a general disclosure about radon hazards prior to the execution |of a residential real estate
contract for purchase and sale of a home. The term "general disclogure" Pgo_r tobllDurChase IS
aavisabpie.




means that information is provided about the hazards associated with radon exposure generally, but not about the le
in a particular home. For example, the disclosure could state:

Radon has been identified as a problem in this state. It is a colorless, odorless, tasteless gas that can seey
homes through cracks and openings in a homefsifation. Inhalation of radon gas is associated with increased
risk of lung cancer; the risk is especially high if you are exposed to high radon levels and you smoke.

The Surgeon General of the United States, the United States Environmental Protection Agency, and the [na
of state agency] recommend that you test your home for radon. If high radon levels are found, your home sho
be fixed. For more information about radon testing and mitigation, call the state radon hotline at 800-XXX
XXXX.

In order to prevent such a warning from becoming obscured during the real estate transaction, the radon disclosure ¢
be printed as a separate document, and the seller could be required to obtain the buyer's signature to indicate rece
the information.

The legislature could also require that a booklet or other printed material about radon be distributed during t
home purchase and sale transaction, in addition to or in lieu of this language. Such material might include informat
about radon testing and mitigation techniques, as well as advice to consumers on how to select a radon professional.
and some states have already published printed material that could be used for this purpose.

Option #3: Require specific disclosure and/or testing.
The legislature could require that specific information about a home's radon level be provided to the buyer |

the seller. The term "specific disclosure" means that the radon information relates directly to the home in question (e
a radon test result for the home). This could be done in a number of ways, which are described below.

Sub-option a: Require testing and specific disclosure of test Any of these sub-options could
results The state legislature could require home owners to fesPe tafgeﬁ?d :\0 areas in thﬁ Star:e that "’}Fed
their homes for radon, and to provide the results of the tes} tg09raphic hot spots, rather than applie
. . . enerally throughout the state.

prospective buyers. Buyers will then be able to make an informediqgitionally, a state may elect to combine
choice about the potential health effects of the radon level§ t@ptions by implementing a "mandatory
which they could be exposed. This sub-option may be preferredesting and disclosure” option in '
because it gives buyers direct information — a radon level in fhegeographic hot spots, and an "information
home — about the property they are interested in purchasng?™y’ approach elsewhere. On the other

. . hand, state-wide requirements may help t
Using EPA or state generated risk data, buyers can makd

) o ) Afetter define hot spots within the state.
informed decision about the radon risk the home presents.

=

Where a home has already been mitigated, home owners
could be required to provide information on existing
mitigation systems to prospective buyers.




Sub-option b: Require general disclosure of radon information and offer the prospective buyer an opportuni
to test Pursuant to this sub-option, the state legislature would require sellers to give prospective buyers gene
information about radon (e.g., EPA's Home Buyer's and Seller's Guide to)Radam opportunity to test the
home before the purchase is completed. This option will educate buyers about radon problems generally, |
it does not convey the specific test results of sub-option a, and thus may be less effective in promoting test
and mitigation.

Sub-option c: Require disclosure of radon test results only if a test has beenltadistation could mandate

that radon test results be given to prospective buyers, but only if radon levels are already known. This st
option, however, may discourage, not encourage, testing because sellers are only required to disclose informa
if they have tested.

Option #4: Require testing and mitigation.

Under this option, the state legislature would pass a law requiring home sellers to test for radon and mitigate hi
levelg before the home is sold. The seller could be required to furnish the buyer with proof of mitigation or of acceptab
radon test results. This option has the advantage of addressing the radon problem prior to purchase and sale. The i
cost of the testing and mitigation would fall on the seller, who might be able to pass some or all of it along to the buy
by adjusting the price of the home.

Option #5: Require general or specific disclosure by professionals involved in the home purchase and sale
transaction.

Pursuant to this option, the state could adopt legislatjon
that requires real estate professiohals provide radon In conjunction with any options that
information to prospective buyers. The legislation could requjrereauire radon testing and disclosurethe state could
the disclosure of general information about radon (e.g., EPA'{Z?‘; IS IR e 1) GEe e Ues rEsuie
\ \ . e ported to the state agency that administers the

Home Buyer's and Seller's Guide to Radon) or of specific radlorn,qon program. Such results could be used to identffy
test results from the home that prospective buyers Rreareas where radon levels are high, areas where testihg
considering. If radon information requirements are triggernedis common, and other demographic factors. If such &
early in the transaction, then it is possible for the buyer gndreporting procedure is adopted, its implementing

- regulations (or the legislation) may contain measures
seller to adequately address any radon problem that I%ogprotectth(e confide%tialityo)ftheyindividualswho

discovered. have tested and reported, while preserving the
accessibility of the data for state, federal and private
A state legislature has many avenues for implement{ngresearch and analysis.

this option. For example, it could pass a law mandating tpat

licensed real estate professionals, as a condition of licensure and
in order to conduct business in the state, be educated about radon issues and provide buyers with general inform:
or specific radon test results. Radon legislation could also provide that real estate agents are agents of the seller, ar

2

* EPA has adopted 4 picoCuries per liter (pCi/L) as the national radon action level — i.e., the level at which the
Agency recommends taking action to reduce radon. EPA has also pointed out in its Citizen's Guide tttaRestom

levels in many homes can be reduced to 2 pCi/L. As used in this report, the term "high radon level" means a radon level t
is at or above EPA's action level.

3 The term "real estate professionals" includes, but is not limited to, real estate agents, mortgage bankers, home
inspectors and real estate appraisers.



required to comply with all disclosure requirements applicable to sellers. Legislators could enact legislation requirir
that licensed home inspectors give home buyers general radon information or provide a radon test kit. Real es
appraisers, as a condition of licensure, could be required to find out about radon levels and report such informatiot
their appraisal reports.

ISSUE: IN THE PURCHASE AND SALE OF A NEW RESIDENCE, WHAT OPTIONS ARE
AVAILABLE TO PROMOTE RADON TESTING AND DISCLOSURE?

New homes can be built with radon-resistant features that minimize radon entry, and allow easier fixing of radt
problems that could occur later. Radon-resistant new construction, and radon disclosure, testing and mitigation follow
new construction, are discussed in Section Il of this report. Please consult Section Il for an explanation of i
legislative options in this area.



NEW CONSTRUCTION STANDARDS

A legislature that is concerned with controlling the risk of radon exposure could endorse radon-resistant ne
construction by encouraging or requiring the adoption of appropriate local building codes, or by adopting statewi
building codes for radon-resistant new construction. Radon-resistant features are cost-effective and energy efficient
are commonly used throughout the building industry for other reasons, such as moisture control.

Currently, two approaches exist for controlling radon in new houses: passive stack and active stack. The
approaches are described in two documents: the American Society of Testing and Materials' Standard Guide #1645
and EPA's proposed Model Standards and Techniques for Control of Radon in New Buildings.

Factors to consider:
In considering radon-resistant new construction, legislators may take into account:

*  whether to incorporate requirements for active or passive systems.

» whether to require building codes statewide or only in high radon potential areas.

« whether to adopt codes that require builders to follow prescribed procedures, or that require builders to g
in the system and ensure that radon levels are lowered to a given standard.

* whether to require distribution of radon information in connection with the purchase of a new home.

 when a radon test should be taken, given the technical issues related to new home construction, (e
settling of homes and drying of foundation materials).

» howto address the issue of certification or licensure if a state requires that a new home be tested for rad

*  how to address renovations, repairs and additions to existing homes.

ISSUE: WHAT OPTIONS ARE AVAILABLE TO ADDRESS INITIAL CONSTRUCTION?

Option #1: Encourage adoption of codes.
WHAT ARE RADON-

States could adopt legislation or a resolution recognizing radop a EASJ'\ISJ:;\'SS%OL’\J‘:;?Lt’hCeTF')g's\‘sive <tack
a problem and encouraging radon-resistant new construction. Suth a,.,.ch. ron is drawn from beneath the
measure could encourage builders to follow "model" construct{onsiab through a PVC pipe, and vented into th
standards, such as those drafted by the EPA or a national consg¢nstisabove the roof, where it dissipates. A
organization such as the American Society for Testing and Materfal§assive system relies on natural air currents

. . |.._to draw the radon into the pipe. If necessa
(ASTM). The measure could also encourage the adoption of local buildling, ¢ ther reduce radon |ev'z|2 the passive ¢

34

codes incorporating radon-resistant construction. system can be modified to an active system,
through the adton of a fan and warning
Option #2: Establish mandatory codes device. The fan serves to draw radon from

beneath the foundation through thact and

. . - . out the roof.
In states with mandatory state-wide building codes, legislatjon

could amend existing codes to require radon-resistant construction. | The
legislature could adopt existing model standdodsould charge the state
radon program with drafting a unique code amendment on radon-resistant
construction.

* For example, the legislature could amend the statewide code using EPA's Proposed Standard or ASTM's Guide a
model. Or, the legislature could adopt a model code from a national model code organization (e.g., Building Officials and
Code Administrators International (BOCA), Council of American Building Officials (CABO), International Conference of
Building Officials (ICBO), Southern Building Code Congress International (SBCCI)). Generally, it takes several years for
such organizations to incorporate radon-resistant techniques into a model code.
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In a state with geographic hot spots, the legislature could cons
mandating different requirements for radon-resistant construction depen
upon the severity of the radon problem.

ISSUE: WHAT OPTIONS ARE AVAILABLE TO
ENSURE LOW RADON LEVELS IN NEW
HOMES?

Option #1: Require that radon information is provided.
Legislators could require that builders, real estate agents, builg

inspectors and/or other professionals involved in the purchase and sa
new homes provide radon testing devices, testing instructions, an

information packages to the buygpon the final inspection and befor¢

obtaining the certificate of occupancy. This mightinclude EPA documg
such as the Citizen's Guide the_Home Buyers and Sellers Guidad
information regarding the operation, maintenance and design of any ra
resistant features in the home (if appropriate).

Option #2: Encourage testing of new homes.

The legislature could encourage builders, real estate agents, building inspectors and/or other professior
d, new buildings and provide the test results t
ure could also encourage professionals to give

involved in the purchase and sale of new homes to test, or have teste
home buyers before the final inspection of their residence. The legislat
results to building inspectors at closing.

Option #3: Require testing of new homes.

If legislation mandates that new homes be tested, builders or other professionals could be required to arrange
ht require that the building inspector arrange f
testing and that the state pay for the test and its analysis. If such legislation is contemplated, it could include provisi
for a service agreement for the home buyer so that she has recourse to mitigate a radon problem if one is discove

radon testing during the final inspection. Alternatively, such a law mig

ider

ding The state ofWashington
has incorporated radon-resistant
features into its building code. The
Washington State Ventilation and
Indoor Air Quality Code requires
installation of passive stack
systems in all residential buildings
located in counties designated as
high radon potential areas.

ing

e of Washington law also

d/oequires that at the time of final
inspection of new residential

ntbuildings, building inspectors
deliver a radon testing device to

doeach new residence and ground
floor apartment.

h

Alternatively, legislation could require mitigation if high radon levels are uncovered.

As noted earlier, EPA has adopted 4 pCi/L as its "action level," and has pointed out in its Citizen's Guide to Rador

that levels in many homes can be reduced to 2 pCi/L.




RADON AND RENTAL HOUSING

Public education initiatives directed at tenants could result in increased radon testing in rental housing. Althou
many rental housing units are located in buildings that are greater than three stories, most residential radon mitiga
techniques are believed to be applicable to large buildings.

Because tenants do not own the property in which they live, they may lack the legal authority that home owne
have to undertake radon mitigation. If this barrier were removed, many tenants would face another serious obstacl
radon reduction — the cost of mitigation services. While less expensive and less complicated than other forms
environmental cleanup, radoritigation may not be affordable to low income tenants. In a recent survey of housing
trends, the United States Department of Commerce Census Bureau found that median income was 83% higher for h
owners than for renters — $33,300 for owners compared to $18,100 for renters. The way in which a radon progr
addresses the cost of mitigation may be one of the most significant factors in the success of the program's effort to rec
radon in rental housing.

State legislators may choose to require that landlords test the properties they lease for radon and/or that t
reduce high radon levels. Even if landlords were made legally responsible for reducing high radon levels, tenants mi
be vulnerable to rent increases imposed to cover mitigation costs. This may be particularly problematic in areas wh
affordable housing is scarce. For this reason, state legislatures may wish to develop programs to help finance ra
reduction in low income rental housing.

Factors to Consider:
In addressing radon in the unique context of rental housing, legislators may wish to consider the following factot
*  whether requirements for radon disclosure and/or testing will

lead to radon mitigation, given the tenant's legal status and
given the financial circumstances of many tenants.

Connecticuthas « the extent to which financial assistance mightéeessary to
developed a grant program to fund ensure that low income tenants are not exposed to high radon
radon mitigation. The program will levels or large rent increases.
seek to identify financially- «  whetherlegal requirements for mitigation are needed and how
disadvantaged renters or home such requirements can be combined with financial assistance.
owners whose homes have high « how radon mitigation requirements can be integrated into
radon levels. For qualified existing state law relating to rental housing.
individuals, grants will be provided +  how outreach and public education targeted to landlords and
to fund demonstration mitigation tenants can be used to enhance radon risk reduction efforts in
projects. Mitigation services are to rental housing.

be provided by contractors who
have participated in EPA's Radon [ |SSUE: ~ WHAT LEGISLATIVE INITIATIVES CAN

Contractor Proficiency program PROVIDE FINANCIAL RESOURCES FOR

and who are listed with the state. RADON-RELATED SERVICES IN RENTAL

The program is to be managed by HOUSING?

the state housing agency, with

funding from the state health The following options for helping to finance radon risk reduction
department, which administers the| i rental housing might also be adopted to assist low income homeowners
radon program. whose homes contain high radon levels.

¢ This section discusses only privately-owned, non-subsidized housing. Efforts to address radon mitigation in
federally-assisted housing would focus on changing federal legislative and regulatory requirements.
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Option #1: Low interest loans or loan guarantees.

Low interest loans or loan guarantees could be provided to owners of rental housing for the purpose of rad
testing and mitigation. Such a program could be set up through the state housing firsioye agd could be
administered by that agency alone, or jointly with the agency that administers the radon program.

A loan or loan guarantee program would generally be targeted to owners of low income rental housing. TI
program might therefore adopt eligibility criteria based on factors such as tenants' income or affordability of rents. F
example, the state might determine interest rates based on the tenant incomes in the building; the lower the incomes
lower the interest rate and greater the subsidy to owners of affordable housing. Additionally, the program could helg
preserve the affordability of the housing by restricting rent increases that are based solely on the enhanced value o
rental property resulting from radon-related services.

The loan program should also set out the circumstances under which loans will be made — e.g., only where rac
levels are demonstrated to be above the state action level and only where a state-approved or EPA-listed ra
professional performs the mitigation services.

Option #2: Grants.

Some owners of low income rental housing will be unable to afford loans for radon mitigation, even if interes
rates are favorable. A grant program could be created by the legislature to provide financial assistance for radon tes
and mitigation in rental housing. Grants typically would be targeted to providers of low income housing, and would t
utilized for the costs associated with radon testing and mitigation. A grant program could be administered through 1
radon agency directly, in cooperation with the state housing finance agency, or in cooperation with another public
private agency designated by the legislature or by the radon program. As with other forms of assistance, a grant prog
could include restrictions on raising rent levels for a certain period of time following the grant.

Option #3: Income tax credit.

One way of encouraging radon testing antigation is by providing financial assistance in the form of a tax
credit. For example, legislation could allow rental housing owners who test or mitigate their properties an income t
credit for the dollar amount paid for testing and/or mitigation services. Under this approach, the state would be providi
an indirect source of funding from tax revenues for a radon program's efforts to promote radon reduction.

Such legislation would specify the circumstances under which the credit is allowed. For example, the progra
could be limited to low income rental housing, or could be applicable to all rental property. The law might provide a te
credit for radon reduction expenses only where radon levels were documented as exceeding the state action level.
law might also require that in order to obtain the tax credit, a household must submit proof that the testing or mitigati
was performed by a radon professional that has been certified and/or licensed by the state or listed by EPA. A tax cr
program could allow the credit for only a percentage of the actual radon reduction costs. Similarly, the credit could
limited to a maximum dollar amount per building.

Option #4: In-kind assistance.

A state radon program could provide in-kind assistance to owners of rental housing for either testing or mitigatio
One of the most common forms of in-kind assistance is the distribution of free radon testing kits. An in-kind assistan
program could also be provided for radon mitigation. A state program could, for example, contract directly with radc
professionals to perform mitigation in rental housing. Such a program would generally be limited to low income rent
units. The state program might coordinate its efforts to provide radon mitigation services with local Weatherizatic
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Assistance Program offices, which provide in-kind weatherization services for low income families. Weatherizatio
programs generally receive both federal and state funding, and are administered through non-profit commun
organizations.

Option #5: Provision of services by radon professionals.

Radon professionals are in a position to make a significant contribution to reducing the problem of radon in lo
income rental housing. One way of involving this sector is to create a program in which local radon contractors provi
a certain amount of free testing and mitigation services to low income households. State legislatures might consi
requiring that radon professionals provide a minimum level of testing and mitigation services to low income househol
at no cost (or at nominal cost). This could be linked to certification or licensing and might be a more direct way to requi
contribution by radon professionals than licensing fees.

Instead of a mandatory program, state legislatures could authorize or require the creation of a voluntary "pro bol
program for radon professionals. The local health, housing, or other agency with authority for radon issues might
charged with convening a working group consisting of members of non-profit community organizations and radc
professionals to design a voluntary program. The legislature could direct the program to establish: a recommended I
of contribution (a certain number of mitigation jobs or a certain number of hours per year); methods for enlisting tt
participation of all area radon professionals; mechanisms for matching households with professional participants;
ways of keeping track of and publicly recognizing the participants' contributions.

The legislature might also adopt a tax credit for radon professionals who participate in such a "pro bono" progra
or who provide free or reduced-cost services to low-income households.

Option #6: Outreach.
Outreach can be important

to ensuring the success of radon Any of these options can be combined with an outreach component
programs designed to promote to educate rental housing owners and residents about radon, to encourage
radon risk reduction activities in them to reduce radon levels, and to take advantage of programs that are

rental housing. In this regard, itis [ available to provide assistance. Legislation could include a general
useful to consider the results of a provision for such a program and leave the method of implementation to
recent study, which showed that agency discretion. Legislation might also provide for education programs
only 56% of renters surveyed targeted to tenants.

nationwide were aware of radon as
compared to 71% of home owners.
CRCPD,_Radon Risk
Communication & Results Study
(March 1993).
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ISSUE: HOW CAN LEGAL REQUIREMENTS PROMOTE RADON RISK REDUCTION
ACTIVITIES IN ALL EXISTING RENTAL HOUSING?

Option #1: Require general or specific radon disclosure.
Legislation could require that every rental agreement include general information on radon. Such disclosure col

be similar to the general warning statement described in Section I, "Radon and Real Estate Transactions." Owner
rental housing could also be required to provide tenants with radon information such as EPA's Citizen's Guide to Rad

Alternatively, legislators could require landlords to provide tenants with specific test results for their rental unit
As discussed above under "Radon and Real Estate Transactions," this requirement could be made contingent or
landlord having knowledge of the radon level, or could be required in all cases. Legislators may choose to implement s
a requirement only in areas of high radon potential.

A central issue in establishing disclosure requirements is whether the provision is likely to lead to mitigatior
where necessary. For reasons noted in the introduction to this section, the unique relationship between landlords
tenants warrants careful consideration of reliance on disclosure requirements alone.

Option #2: Require radon mitigation.

Prohibition against high radon levels in all rental housing may be useful to ensure that landlords provide housi
that does not threaten tenants' health. Even if governmental assistance for mitigation is made available, owners of re
housing could not be required to seek out that assistance. A mandatory duty to mitigate would likely be most effect
in reducing high radon levels if combined with programs that provided financial assistance to owners, particularly owne
of low income housing.

There are various ways to structure legal requirements for radon mitigation in rental housing. These include

Sub-option a: Housing or health cod€3ne way to require radon mitigation by rental housing owners

is to establish compliance with radon action levels as a requirement of state and local housing codes.
Many states and municipalities have housing codes that set out minimum living conditions for rental
housing units. These codes are designed to protect the basic health and safety of tenants, and usually
provide for enforcement by public officials. Because radon is naturally occurring, it differs from typical
housing code violations such as faulty wiring or lack of heat and plumbing. Nonetheless, as a condition
that threatens the health of occupants, radon might be an appropriate item for these codes.

By including radon in housing codes, compliance with radon action levels might also be brought within
the scope of any existing implied warranty of habitability. An implied warranty of habitability creates

a legal implication that a rental unit is fit for habitation, free of latent defects, and will be maintained in

a habitable condition by the owner. Most states that recognize a warranty of habitability have interpreted
the warranty as including compliance with housing code provisions designed to protect tenant health and
safety. Thus, requiring compliance with radon action levels in a housing code may create a duty to
mitigate under the warranty of habitability and trigger tenant remedies for failure td do so.

Sub-option b: Statute creating a duty to mitigate high radon leS¢dse legislatures could also establish

Rent escrow legal actions are one such remedy, whereby a tenant pays his/her rent to an escrow account until the
owner complies with any requirements to repair defective conditions. Rent abatement — the reduction of a tenant's rent b
court — is also a common tenant remedy for violations of an owner's duty to repair.
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a statutory duty on the part of rental housing owners to mitigate high radon levels. This could be
accomplished by enacting radon-specific legislation, or by amendiggesal duty-to-repair statute to
explicitly include high radon levels. Such legislation could help clarify the landlord's duty of care and
thus, the landlord's potential liability for radon problems.
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RADON TESTING AND MITIGATION SERVICES

Reliable and high-quality radon-related services, including testing and mitigation, are an integral part of
successful radon program. Home owners and other persons who wish to test for radon and mitigate high levels exy
and are entitled to, protection from sham and fraud in the provision of radon services. State legislation could protect
consumer and advance the professionalism of radon-related industries by enacting laws requiring licensure ant
certification for radon service providers.

Factors to Consider:
WHAT IS

CERTIFICATION : . . e
AND LICENSING? Legislators may decide that a more or less extensive certification/licensure program

Certification and/or is appropriate to address the particular circumstances in their state. A range of options fc
licensure of testers and |  Ccreating such programs is presented below. In evaluating these options, legislators ma
mitigators inclides the consider whether it is appropriate to provide reciprocal approval to individuals or firms

;‘I’E;;‘t’g'noéé‘f;tc'gg and | approved in another state. Legislators may also want to consider whether their progran
testing devices, should include some or all of the following requirements:
analytical services and

mitigation techniques. e aquality assurance plan for each radon company;

Uiz e SR O e background, educati@nd/or experience requirements for radon professionals;
these terms varies from - L

state to state, so the * training and/or an examination;,

extent to which radon- « office or site audits by the state radon agency; or

related services and » licensure/certification fees.

devices are subject to
certification or
licensure should be

ISSUE: HOW CAN A RADON PROGRAM ENSURE THAT

decided on a case-by- INDIVIDUALS ARE PROPERLY QUALIFIED TO PROVIDE
case basis. RADON-RELATED PRODUCTS AND CARRY OUT RADON
SERVICES?

Option #1: Rely on EPA's voluntary radon proficiency programs.

In lieu of enacting its own legislation with radon proficiency requirements, a state could rely on the voluntar
participation of radon professionals in EPA's voluntary radon proficiency programs. The Radon Measurement Proficier
(RMP) Program requires participants to demonstrate their ability to make accurate measurements and follow qua
assurance and EPA measurement guidelines, in order to provide reliable measurement services to the public. The R
Contractor Proficiency (RCP) Program trains radon contractors to evaluate radon problems, and to design and instal
effective radon mitigation system.

Option #2: Create a voluntary radon proficiency program.

The state legislature could enact legislation establishing a voluntary program, similar to EPA's current RMP al
RCP programs, but tailored to specific state needs. Radon businesses that join these programs could be grante
privilege of using the term "State radon qualified (or approved)" in advertising their services and products, and col
become part of a list kept by the state radon program that would be given to persons interested in hiring rac
professionals. The program could include features to enhance the quality of services, such as training (in class an
the job), yearly continuing educational programs and conferences, workshops or bulletins.
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Option #3: Require radon testers and mitigators to participate in EPA's RMP and/or RCP programs.

Under this option, the state could pass legislation that requires testers and mitigators to participate in EPA's RI
and/or RCP programs in order to conduct business in the state. These radon businesses could be listed by the state
program, and the list could be provided to interested members of the public. Firms that conduct radon businesses ir
state without participating in these programs would be violating state laws. In developing this law, legislators mz
consider whether to extend state approval to firms that are located in other states and that have participated in EI
voluntary programs, or that are licensed/certified by another state.

Option #4: Create a mandatory state radon proficiency program.

In addition to or in lieu of requiring participation in EPA's programs, the state legislature could enact a law th:
requires all providers of radon products and services doing business in the state to obtain a state-granted license a
certificate. States might require a licensure or certification fee, which could be a one-time assessment, a recurring ch:
or both. Education requirements for radon professionals could also be made a part of the law. Legislators may cons
extending state approval to firms that are located in other states and have obtained comparable approval there.

Such a law would likely prohibit non-certified/licensed businesses from operating in the state, and could incluc
enforcement authorities and penalties to encourage compliance with its terms. Alternatively, this type of measure mi
be implemented by adding the prohibition to the state's existing consumer protection law.

lowa requires that radon measurement
specialists successfully complete EPA's RMP
program, and that radon mitigation contractors
complete EPA's RCP program. State laws and
regulations establish additional criteria for state
accreditation, including minimum age, work and
experience requirements. lowa performs on-site
audits of measurement laboratories, operators ang
mitigation contractors. lowa also imposes fees for
both initial application and annual accreditation.
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RADON AND SCHOOLS

Children spend extended periods of time indoors in public school buildings, as do teachers and other sch
employees. Accordingly, it is important to provide a healthy indoor environment. A recent national survey uncovere
serious radon problems in schools across the country; nearly 1 in 5 public schools had at least one room with ra
screening levels above 4 pCi/L. Radon in schools has also been the subject of considerable media attention.

Testing for radon and mitigating high levels are important components in assuring healthy school buildings. Ste
legislatures may wish to prioritize which schools will be tested and/or mitigated first, based on available information abc
radon hazards and potential exposure. Also, within each state a combination of strategies may be necessary to ad
radon in schools.

EPA has published a guidance document on radon testing in sditmsRadon Measurements in Schools;
Revised Edition EPA is currently revising its Radon Reduction Techniques in Schools; Interim Technical Guidance
The Agency estimates that a typical school costs about $1,000 to test and between $3,000 and $30,000 to mitigate

Factors to Consider:

In considering legislative approaches to the problem of radon in schools, legislators may want to ascertain fi
the information available concerning the extent of the problem in their state. In addition to such information, legislato
may take into account a number of factors, including:

*  how the state can make information about radon and radon testing available to students, school person
and administrators.

» whether the state should require disclosure, testing or mitigation, or a combination of all of thest
approaches.

» the time framework for testing and/or mitigating schools with high radon levels.

« whether the state should establish requirements for schools throughout the state, or only for schools
geographic hot spots.

*  how the state will provide for notification of radon test results to affected parties.

» whether the state will establish funding mechanisms to help finance mitigation in schools. (See "Fundir
for a Radon Program,"” below.)

ISSUE: HOW CAN ARADON PROGRAM ENSURE THAT RADON IN SCHOOLS IS PROPERLY
ADDRESSED?

Option #1: Initiate a state-wide study and survey of schools.

The state legislature could pass a law requiring a state agency or specially created commission to prepare a
study that includes some or all of the following:

» acataloging of all schools within the state;

» acharacterization of the schools with regard to their radon and health hazard potential (e.g., the amount
time children and school employees use the buildings; whether the schools are located in geographic |
spots; the physical attributes of the schools (i.e., number of stories, layout of rooms, amount of space utiliz
below-ground or at ground); available techniques for testing (and mitigation, if necessary), and

» asuggested timetable for selecting a specific subset of schools for testing and mitigation, and the co:
associated with testing or mitigation.

This study could be undertaken at the same time as studies of other indoor environmental prafiestad
or carbon monoxide.
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Option #2: Require testing and specific disclosure.
Colorado is one state that
The legislature could decide to test some or all schools. Fohas established requirements for
example, the legislature could select a representative set of schodls testing in schools. State law
sample, or could test only schools in high radon potential ar¢ascequires radon testing of all
Alternatively, the legislation could require that certain schools be tegted@chools. Test results must be kept
initially, and that all other schools in the state meet specified timetable$ foon file at the school, and must be
testing.

In the interest of full disclosure and to publicize the radon problem,
the state could require that all radon test results from schools be disclosed to children, their parents, school personne
members of the public. The disclosure could be provided in a number of ways, such as:

e ageneral disclosure notice in a newspaper or other publication;

» aseries of public service announcements in various media;

« disclosure to other groups or organizations such as the local Parent-Teacher Association (PTA);
e posting in schools; or

*  mailings to families of school children.

Option #3: Require testing and mitigating in some or all schools.
In addition to testing some or all schools, the legislature could decide to require mitigation of schools with hig

levels. Legislation could establish a time table for mitigation, or could direct the relevant state agency to develop st
a schedule.
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RADON PROGRAM ENFORCEMENT

Many approaches to achieving low radon levels will incorporate requirements established by statute al
regulation. A credible enforcement component will help ensure compliance with these requirements.

In part, the effectiveness of an enforcement program depends on theeehflity of the legal requirements
themselves —i.e., the extent to which the substantive requirements are clear, consistent and technically feasible. It
depends on the resources available to the regulatory ayyency.

This paper addresses a fundamental component of every effective enforcement scheme - the enforcement auth
provided by legislation. Statutory provisions that establish this authority seek to deter violations by creating, on the p
of regulated entities, a reasonable expectation that timely compliance will be less detrimental to them than noncompliar

Factors to Consider:

State legislators may consider a range of administrative and judicial tools to enforce legislative or regulatol
requirements relating to radon. In designing appropriate enforcement provisions, specific factors to take into acco
include:

» whether the state agency that contains the radon program should have authority to take administrative act
to enforce the radon law directly, without filing a legal claim in court.
» whether the amount and nature of any monetary penalties will create an appropriate financial disincenti
to discourage noncompliance.
« whether a violation is serious enough to warrant imposing criminal sanctions.
» whether the enforcement scheme can be strengthened by providing citizens with a right to bring legal acti
to enforce radon laws.
ISSUE: WHAT ADMINISTRATIVE ENFORCEMENT TOOLS CAN BE USED BY A STATE
RADON PROGRAM TO ENSURE COMPLIANCE WITH STATUTORY AND
REGULATORY REQUIREMENTS?

Option #1: Administrative orders.
lowa law authorizes the

state agency to enforce its radon Administrative orders are written orders issued by the state agency

certification law by conducting
"spot checks" of the radon levels of
premises in which state-accredited
professionals have provided
services. The agency is further
authorized to take action with
respect to the person's continued
certification or to require that the
certified professional take specified
actions.

regulatory or statutory requirements.

to aregulated entity, directing the regulated party to take a particular action
or to refrain from taking a particular action. Administrative orders provide
the opportunity for the agency to enforce program requirements without
having to bring suit in court. For example, the authority to issue
administrative orders allows an agency to direct that a radon professional
cease providing radon services until she obtains any required licensing or
certification. An administrative order could also be used to direct a party
to undertake any testing or mitigation required by statute or regulation.

Option #2: Administrative penalties.

Administrative penalties are penalties that can be imposed by a
state agency without going to court against a party who is in violation of

s Funding is addressed below under "Funding for a Radon Program."”
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Although administrative penalty orders are a subset of administrative orders generally, the authority to issue
administrative penalty order is frequently stated separately in the regulatory scheme.

Statutes generally set out minimum and maximum penalty amounts, and often prowdehiuy of an ongoing
violation is a separate offense to which a penalty attaches. A radon statute could also provide that multiple violations (e
violations with respect to multiple buildings or multiple tests) result in cumulative penalties.

Option #3: License/certification revocation or suspension orders.

A state radon program might be given the authority to issue an order revoking or suspending the license
certification of a radon professional who has failed to comply with regulatory requirements. Similarly, the agency cou
be empowered to revoke or suspend any state approval given to a radon measurement device if the agency determine
fraud occurred in connection with the initial approval of the device, or that the device has subsequently proved unsuital
Legislation utilizing this enforcement tool would need to state clearly and in detail the circumstad®rashich it may
be used.

Option #4: Agency remedial actions.

A radon statute might include a provision that allows the state agency to take direct remedial action if the alleg
violator fails to take corrective action. For example, if the owner of a building failed to undertake radon mitigation &
required by the statute and as ordered by the state, the state program would be authorized to procure the mitige
services directly. The agency would then be authorized to recover its costs from the violator, either through
administrative order or through civil judicial action (see below).

Option #5: Administrative hearings.

Administrative hearings provide an opportunity for an alleged violator to formally challenge the administrative
order, penalty or other sanction imposed by the state agency. For example, if the state agency issues a penalty ¢
against a radon professional for a violation of a licensing requirement, that individual can obtain a hearing at the age
to challenge the decision. This type of enforcement provision creates the opportunity to resolve any dispute between
two parties without the need to resort to court action.

Such a statute could require the regulatory agency to specify the procedures that govern such hearings
accordance with the administrative procedures generally followed by agencies of the state and constitutional requirem
imposed by the United States Constitution and the state constitution. The legislation itself would spell out tt
circumstances pursuant to which an alleged violator is required to avail herself of this administrative remedy befc
seeking judicial review of an agency order.
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ISSUE: WHAT JUDICIAL ENFORCEMENT TOOLS ARE AVAILABLE TO A STATE RADON
PROGRAM TO ENSURE COMPLIANCE WITH STATUTORY AND REGULATORY
REQUIREMENTS?

Option #1: Civil judicial actions.

Most enforcement schemes authorize the state regulatory agency to file a civil legal action in court to comp
compliance with statutory or regulatory requirements. Judicial actions are often brought to enforce administrative ord
issued by the agency. Radon legislation could also allow the state to bring legal action to enforce regulatory requireme

even if it has not first issued an administrative order.

The principal remedies that are sought through civil legal action are:

» Civil Penalties — an agency can be empowered to request
enforcement of its administrative penalty order where an individual
denies wrongdoing or otherwise fails to comply with an agency order,
Rhode Island or to seek a judicial penalty order even if no administrative
law provides for fines enforcement order was issued first. A provision calling for multiple
for violations of real (e.g., treble) damages for violations that are wilful or knowing, or that
estate disclosure are deemed particularly egregious by the legislature could be made
requirements. Failure part of the civil penalty enforcement scheme. In general, legislation
to include the would need to define clearly the circumstances in which penalties
prescribed radon apply.
disclosure statement in
a real estate contract * Injunction — an agency can be empowered to request that the court
subjects the seller and order a party to cease a particular action, or to take an action that will
his agent to a fine of bring about compliance. In cases where noncompliance creates an
$100 per violation. emergency situation — e.g., threatens public health or welfare — a
"preliminary injunction” or "temporary restraining order" can be issued
on short notice. Such authority might be extended, for example, to

circumstances where radon testers and mitigators are engaged in
ongoing fraudulent practices.

In addition, in the event that an agency has taken direct action to remedy a violation of the law, legislation can empo
the agency to seek recovery of its costs from the violator and can identify which costs are subject to recovery. A defenc
who fails to comply with an order issued by the court is subject to contempt sanctions, which may include a fine
imprisonment.

Option #2: Criminal judicial actions.

Legislation that includes criminal penalties for violations of statutory or regulatory requirements generally
authorizes an agency to initiate a criminal case in court against a violator. A statute can specifically include crimin
responsibility for corporate officers in appropriate circumstances. Criminal sanctions generally apply only to knowing
wilful and serious (or repeated) violations.

Criminal judicial enforcement creates a strong incentive for compliance, in light of the stigma attached to crimins
conviction and criminal sanctions. The principal remedies available are:

»  Criminal Penalties — the statute usually specifies the maximum and minimum penalties a court may impos

for criminal violations. These amounts are generally higher than fines for civil violations. The court has
discretion in arriving at the actual penalty amount.
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* Imprisonment — the statute also states the maximum and minimum term of imprisonment for each crimin:
violation; the court determines the actual sentence to be imposed based on the particular facts of the ce

ISSUE: HOW COULD A RADON PROGRAM PROVIDE CITIZENS A ROLE IN ENFORCING
STATUTORY AND REGULATORY REQUIREMENTS?

Option #1: Citizen complaints.

Citizen complaints can play an important role in bringing violations to the attention of the regulating agency
particularly if violations involve allegations of consumer fraud in connection with the practices of radon professional
A consumer complaint provision can help build general support in the community for the agency's program. A statt
can describe the procedures for making a complaint and the procedures the state must follow in responding to citi
complaints.

Option #2: Citizen enforcement suits.

Citizen suit provisions allow citizens to enforce the law directly by filing a civil action in court. Citizens can be
empowered to bring suit against either a private party who has violated the law, or against the state agency for its fail
to carry out its duties. A citizen suit provision can either set out the specific violations on which the citizen suit is base
or it can allow citizen suits for any violation of the radon statute. The citizen suit provisions in most environmental law
allow the filing of a citizen suit only after notice has been given to both the government agency and any private pa
involved.

The remedies that can be made available in citizen suits include:

»  Civil Penalties — Citizensan be empowered to request that the court order the violator to pay fines as
specified in the law and regulations;

* Injunction — Citizens can be empowered to request that a court order the violator to take, or refrain fror
taking, certain action in order to achieve compliance with the law and regulations. Injunctions can also k
provided in order to ensure that a state agency complies with its responsibilities under the law ar
regulations; and

*  Attorneys Fees — Citizens who prevail in their suits can be empowered to seek attorneys fees from tl
violator. Attorneys fees provisions are important in ensuring that citizens can actually utilize citizen sui
provisions. Without the possibility of recovering fees, most citizens could not afford to bring suit; at the
same time, by limiting recovery of attorneys fees to prevailing parties, a legislature can reduce the likelihoc
that frivolous cases will be brought.

Option #3: Private civil actions for damages.

A radon statute could provide that citizens have the right to sue violators of the law for any damages that m
result from the violation. Multiple damages could be authorized for certain types of violations.

The state's existing consumer protection law might provide an appropriate vehicle for citizen enforcement
certification/licensure requirements. If the state's consumer protection law already contains a private right of action, 1
legislature could amend the law to include an explicit prohibition against non-licensed or non-certified radon testers anc
mitigators doing business in the state.

In any case, radon legislation that provides a private cause of action for damages would generally spell «
whether or not it preserves the citizen's right to sue a violator under other statutes or under state common law.
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FUNDING FOR A RADON PROGRAM

The key to the continued success of any radon program is adequate funding to ensure the program's effec
implementation. Therefore, legislation can help not only to formulate the substantive elements of a program, but alsc
put in place appropriate funding mechanisms. Ultimately, the extent to which such funding mechanisms are implemen
depends on the budget constraints that exist in the state, as well as constitutional or other restraints (e.g., provis
requiring that all monies are placed in the state treasury or prohibiting the establishment of special funds).

Funding will be vital to cover personnel and general administrative costs, as well as spgiifices the
program may establish, such as licensing/certification of radon professionals; testing and mitigation in schools or hom
and public information and outreach. Funding is also essential to developing credible, effective enforcemétitsapabil
Most states are currently funding radon program activities.

Factors to Consider:

In examining methods to fund a radon program, the state legislature will determine both the appropriate vehi
for funding and the specific source(s) of funding for program activities. Some of the factors to consider in this regard a

» whether the radon program will be wholly funded by designated sources (e.g., fees) or will receive only pa
of its funding from designated sources.

» whether enabling legislation is necessary and/or desirable to permit local jurisdictions to establish fundin
sources for local radon programs.

» whether other state regulatory or public health programs utilize funding mechanisms that can serve
models.

ISSUE: WHAT SOURCES OF FUNDING ARE AVAILABLE THROUGH LEGISLATION TO
ENSURE THE SUCCESSFUL AND CONTINUED IMPLEMENTATION OF A STATE'S
RADON PROGRAM?

Option #1: Fees.

A radon program could include legislation mandating the payment of fees in certain circumstances, and ¢
require that those fees be used to support the radon program.

One likely source of fees in a radon program would be from the certification or licensing of radon professiona
and other radon-related services. This fee could be an annual or a one-time charge, or could be assessed when a li
is issued and renewed. The legislation could specify that the fees are to be targeted to the radon program and plac
a special, non-lapsing fund, rather than be placed in the state treasury for general needs, if special funds are allowed L
state law.

Another type of fee would be a one-time assessment at the time of a real estate transfer. This could be a flat
or could be based on a percentage of the sales price of the real estate.

Option #2: Surcharges.
Florida has enacted legislation establishing

a surcharge on new construction, as a source of funding Surcharges can be imposed in a manner similar to fees
for its radon program. The law requires a surcharge ( ’

one cent per square foot on new construction, and on| though are generally a one-time charge rather than a regular
certain additions, alterations or renovations to existing assessment. They will likely vary in amount depending on the
relative value of the items on which they are based. One example
of a surcharge would be the requirement that all newly constructed
buildings pay a small amount per square foot. The amount of the
charge could vary depending on whether the building is located in a geographic hot spot, or whether the building comp
with voluntary radon-resistant construction standards. Such a charge could be payable following building inspection,
as a condition of the issuance of a building permit.

=
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Option #3: Fines and penalties.

As discussed in Section VIl above, "Radon Program Enforcement," fines and civil penalties can be a cent
component of any regulatory program's enforcement scheme. As a partial funding source for a radon program, legisla
could specifically provide that all fines and penalties collected by the agency as a result of enforcement action be pla
in a special, nonlapsing fund for support of the radon program, if special funds are allowed under state law.

Option #4: Public bonds.

Depending upon the authority granted to the state in its constitution, the legislature might authorize the st:
treasurer or other appropriate state official to issue bonds that will be used to support a radon program. The legisla
could specify the maximum aggregate principal of the bonds, as well as the maximum amount of eacludmnd iss
Although bonding may not be appropriate to fund administratideenforcement costs, it might be used to help pay for
activities such as radon testing and mitigation in schools.

Option #5: General appropriations.
Perhaps the most common funding mechanism for a radon program is the appropriation of general state ful

by the legislature. Funds can be appropriated for the general support of the radon program, or for specific projects
agency is contemplating (e.g., a radon study, a public education initiative or financial assistance for mitigation in schoo!

Such appropriations are for single or multiple year periods, as specified by the legislature.

ISSUE:
PROGRAM MONIES ARE EFFECTIVELY UTILIZED?

Option #1: General radon fund.

WHAT FUNDING STRUCTURES CAN BE USED TO ENSURE THAT RADON

Unless otherwise prohibited under state law or by the sfate

constitution, a general radon program fund (or trust fund) can be establi
by the legislature as the repository of all funds that are to be used fo
program. Such a fund would probably be described in the legislatio
covering general administration and enforcement of the radon prog
The legislation creating the fund might specify particular items that are
eligible for payment through the fund. In the alternative, the account c(
be set up as a "restricted receipt" account, whereby the money in the
may only be used for the purposes enumerated by the legislature.

The legislature should specify which sources are to contribute td
fund. For example, legislation could provide that all fees, penalt
surcharges or other monies collected by the state radon agency be dep
in the fund. The legislature could also specify whether the money colle
by the program should be added to, or used in lieu of, appropriations b

shed The Ohio legislature
thenacted legislation creating a radom
h agrogram fund in the state treasury.
antThe law provides that all civil
nopenalties and fines, as well as any
uldther moneys received under the
fumeldon program, be credited to the
fund. Use of the fund is limited to
administration and enforcement of
théhe radon law, which includes
eslicensure requirements and
psitpecifies the powers and duties of
ctethe radon agency.
/ the

state legislature, and whether the account may accept federal funds.
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The account could be set up as non-lapsing, i.e., as continuing from year to year. A separate provision co
ensure that all accrued interest is credited to the fund.

Option #2: Special project funds.

In addition to (or instead of) a general radond, the legislature could set up one or more special funds to cover
the ongoing costs of particular components of the state radon program. One example of such a fund would be a
interest loan fund, to help home owners pay for radon testing and mitigation.

Another example of a special project fund would be a home improvement guarahtySuch auind could be
set up to reimburse property owners who have damages claims against state-licensed radon professionals. For exal
the state may provide that if a home owner obtains a court judgment from a state-certified radon contractor for dama
resulting from the work of the contractor, then the home owner may apply to the guaranty fund for any amount of t
judgment unpaid by the contractor. Thad would be used to reimburse the owner while the state seeks recovery from
the radon professional. The state's ability to recover funds and collegitable penalties is important to thesess
of such a program. As mentioned earlier, such funds could only be set up in states whose law or constitution does
prohibit dedicated funds.
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