Biden Administration’s LNG
Export Approval Pause

Political/Legal History & Outlook

Environmental Law Institute
March 20, 2024

Holland & Knight

Copyright © 2022 Holland & Knight LLP. All Rights Reserved



Memory Lane: A Look Back at Congressional
Action

+ In 2011, Congress began to seriously think about LNG exports.
— Search of Congressional Record
- Barely any mention of “LNG exports™ until 2014
 First Senate ENR hearing on LNG Exports in 2011
= Mentions that Natural Gas Act is focused on imports/not
exports
« Until then, the U.S. was on the path to build LNG import facilities.
— Advanced drilling techniques upended U.S. natural gas supplies

- In 2011 speech, Christopher Smith, Deputy Assistant Secretary —
DOE, EIA projections

- U.S. gas production will increase to 7.2 tcf by 2015 and 12.2 tcf
by 2035

« EIAnow: 36.35 tcf in 2022, 37.86 tcf in 2023, 38.37 tcf in 2024
- The U.S. has trippled natural gas production expections
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U.S. Natural Gas Production

Total gas production for key countries and major US shale basins

Million cubic feet per day (MMcfd) A\
120,000 ID’
- eAppalachia® = «Haynesvile’ United States Russia ——Ilran =—Canads Qatar China 3

RYSTAD ENIRCY

100,000 |

80,000 1

,000 | .

20,000 | = !.::—'—:-:’:;:;, — —
e R

2010 2011 2012 2013 20% 2015 2018 2017 2018 22010 22020 2021 02 2023
Source: Rystad Encrgy UCube, Rystad Encryy rescarch and analysis

Holland & Knight




DOE/FERC Authority

Natural Gas Act: Under the Natural Gas Act of 1938 (NGA), as amended, requires federal approval

of natural gas exports. DOE is responsible for reviewing LNG export applications.

DOE’s Statutory Authority

DOE’s authority to regulate the export of
natural gas arises under section 3 of the
Natural Gas Act. That authority is vested in
the Secretary of Energy and has been
delegated to the Assistant Secretary for
Fossil Energy and Carbon Management.

Section 3(a) of the Natural Gas Act sets forth
the standard for review of most LNG export
applications:

[N]o person shall export any natural gas
from the United States to a foreign country
or import any natural gas from a foreign
country without first having secured an
order of the [Secretary of Energy]
authorizing it to do so. The [Secretary] shall
issue such order upon application, unless
after opportunity for hearing, [he] finds that
the proposed exportation or importation will
not be consistent with the public interest.
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FERC’s Authority

In 1984 DOE delegated to FERC the authority
to approve or deny LNG facilities. [DOE
Delegation Order No. 0204-112, 49 Fed. Reg.
6684, 6690 (Feb. 22, 1984).] FERC also
authorizes the construction and operation of
associated pipelines under section 7 of the
NGA.

FERC is responsible for authorizing the
construction and operation of facilities
located onshore or within state waters that
liquefy natural gas and load the LNG onto
ships for export.

FERC conducts an environmental review
(NEPA analysis) of the facility to help with
this decision.

FERC’s review of applications to construct
LNG export facilities can take 2 to 3 years or
more.




Changes to Permitting Process Over the Years

* NGA was amended in the Energy Policy Act of 1992

— Congress enacted section 3(c) to the NGA. Section 3(c) created a
different standard of review for applications to export natural gas to
those countries with which the United States has in effect a free trade
agreement (FTA) requiring national treatment for trade in natural gas.
Section 3(c) requires such applications to be deemed consistent with
the public interest and granted without modification or delay.

- Until May 2014, DOE granted conditional approvals

— Granted on the condition that FERC completed a satisfactory
environmental review of the associated export facility. DOE granted final
approvals only after it had the opportunity to consider and adopt the
FERC-led review. In May 2014, DOE proposed suspending its practice
of issuing conditional approvals and instead proposed reviewing
applications only after FERC has completed the environmental review,
and DOE has sufficient information to determine the public interest of
an application.

— In August 2014, DOE finalized this proposal after a public comment and
review period.
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What is Deemed “Public Interest”

« Section 3 of NGA does not define “public interest”

- Wide range of criteria are considered as part of DOE’s public
Interest review process, including:
— Domestic need for the natural gas proposed for export
— Adequacy of domestic natural gas supply
- U.S. energy security
- Impact on the U.S. economy (GDP), consumers, and industry
— Jobs creation
- U.S. balance of trade
— International considerations
— Environmental considerations

— Consistency with DOE’s long-standing policy of promoting
competition in the marketplace through free negotiation of trade
arrangements

— Other issues raised by commenters and/or interveners deemed
relevant to the proceeding
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Legal Challenges

 Many legal challenges:

* D.C. Circuit Upheld FERC's
Environmental Review for Texas e
LNG Facility, Left Door Open for

President Joseph R, Biden, Jr

Challenges of Energy Department e WS

Washingron, D.C, 20500

Authorizations of Natural Gas e

Secrctary, U S, Doparment of Energy
Ex ort 100 Independence Avenae, SW
Wishington, D.C, 20585
—_ J u n e 2 8 2 O 1 6 e Objections to the Liguefied Natural Gas Export Pause
)
Deur Prexident Biden and Secretary Geanholm
We, the Atorneys General for Kansas, Indusa, Lowsng, West Virganea, Alsbusrs
Almka, Arkansas, Georgia, ldaho, Kentocky, Mississipps, Missowrnt, Montana, Nebraska, Noeth

Dakota, Ohso, Oklaboma, South Carolina, South Dekota, Tennessce, Texas, Utal, and Wyomng
urge you 1o eodd the “passe™ on exponts of hiqueficd natuml gas (LNG). Instead of addressing

» US appeals court scraps Sempra's
Port Arthur LNG emissions permit

— November 15, 2023
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FERC/DOE Action

United States LNG Export Terminals
¢ Existing
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FERC/DOE Action

United States LNG Export Terminals
Approved, Not Yet Built
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FERC - APPROVED, UNDER CONSTRUCTION

1. Sdzino Pass, TX: 2 57 Bedd (ExxonMobd — Goldan Pass) (CP14.517, CP20
459

2. Plaquemines Parish, LA: 3 32 Bedd (Venture Global Plaguermines) (CP17-68)

3, Calcasieu Parish, LA: 3 81 Beld (Drftwood LNG) (CP1T-117)

4. Corpus Christi, TX: 158 Befd (Chenvare Corpus Chnsb Stage Ill) (CP18-512)

5, Port Arthur, TX: 1 86 Bcid (Sempea - Port Arthur LNG Trams 1 & 2) (CP17-20)

6. Brownsville, TX; 3 73 Bcid (Rio Grande NG - NextDecads) (CP15-454)

7. Cameron Parish, LA: 006 Bcid {Venlure Global Calcasieu Pass) {CP15-550)

FERC - APPROVED, NOT UNDER CONSTRUCTION
A. Lake Charles, LA: 2 27 Bcfd (Lake Charlas LNG) (CP14-120)
B. Lake Charles, LA: 122 Bcld (Magnoka LNG) (CP14.347)

C. Hackberry, LA: 093 8cfd {Sempra - Cameron LNG Train 4) (CP15-580, CP22-

41)

D. Freeport, TX: 074 Befd (Freepart LNG Dew Train 4) (CP17-470)

E. Pascagoula, MS: 150 Bedd (Gulf LNG Liquefacton) (CP15-521)

F. Jacksonville, FL: 0 13 Bclid (Eagle LNG Pariners) (CP17-41)

G, Brownsville, TX: 062 Befd (Texas LNG Brownswile) (CP16-116)

H. Nikiski, AK: 2 75 Beid (Alaska Gashne) (CP17-178)

1. Cameron Parish, LA: ! 21 Bcdd (Commonwesith LNG) (CP19-502)

J. Port Arthur, TX: 186 Bcld (Sempra - Port Acthur LNG Trains 3 & 4) (CP20-55)

MARAD/USCG - APPROVED, NOT UNDER CONSTRUCTION
MC1. Gulf of Mexico: 18 Beld (Delfin LNG)

Total Capacity:
17.53 bcf/d

Total Capacity:
13.24 bcf/d

Total FERC Approved Capacity:

45.2 bcf/d




A
House Action since Pause ﬂ

« This bill repeals certain restrictions on
the import and export of natural gas
under the Natural Gas Act, including
requirements for Department of
Energy (DOE) approval and related
provisions that address free trade

AMERICA AND OUR ALLIES [T aoreements.

ON ENERGY SECURITY * In addition, the bill grants the Federal

| Energy Regulatory Commission

(FERC) the exclusive authority to
approve or deny applications to
authorize the siting, construction,
expansion, or operation of facilities
(e.g., liquefied natural gas terminals)

[H.2% 717/ EPASSED to export natural gas to foreign

Unlocking Our Domestic LNG Potential Act of 2024 1? (;) rlé?gtﬂeg 08:1![:’?8[3 SO rE(? 3 ;FFJ er ﬁil? as Cf)l’ gm

authorizes the export or import of
natural gas, and FERC authorizes
related facilities.)

 In determining whether to approve or
deny an application, FERC must deem
the exportation or importation of
natural gas to be consistent with the
public interest.
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A

Senate Action since Biden's Pause ﬂ

* S.3704 - Unlocking Domestic LNG Potential
Act of 2024

— Allows the Federal Energy Regulatory Lnited States Senate
Commission to approve or deny applications
for the siting, construction, expansion or
operation of facilities to export or import
liquified natural gas (LNG).

Ten)
Washingaon, D.C. 20500

Dear Mz. Podesta

- Senator Kennedy (R-LA): S s i

* OnlJan. 30, Kennedy vowed to block
. . . W evuhases whether the ssthomizamions for the expont of ING w0 son-FTA ¢
President Biden’s nominees to the State with e Pl mecros It o ecsar

Bindong s mande othorwise ficy the oppor

Department and the Department of Energy e e s el

As you koow, the Natural Gas At (W

OIS 1h COMaslsYd

until the Administration stops its hostility e B B e s

meine tonncs (IMT) by 2080 * The sopply mncrease o also accosary 1 meet the proning

towards LNG production.

* Louisiana's Calcasieu Pass 2 project is among
the 17 proposed LNG terminals Biden's
decision froze.
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Crystal Ball — Election Implications

House Balance of Power
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HOUSTON — The Department of Energy’s pause on liquefied natural gas exports
will wrap up well within a year, Energy Secretary Jennifer Granholm told E&E
News in an interview Monday.

“By the time we meet here at this place next year, it’s going to be long in the rear-
view mirror,” Granholm said at the CERAWeek by S&P Global energy conference in
downtown Houston.
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Thank you

Elizabeth "Liz" Leoty Craddock | Holland & Knight

Partner

Holland & Knight LLP

800 17th Street N.W., Suite 1100 | Washington, District of Columbia 20006
Phone 202.469.5540

elizabeth.craddock@hklaw.com | www.hklaw.com
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